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| A Binder for the Journal 


O* the last page of the Index to Volume XII, 
| rinted and bound in the middle of this issue, 


eaders of the JouRNAL will find an announcement of 
what we regard as a very satisfactory binder for the 
JourNAL. For some time we have been receiving fre- 
quent inquiries as to a binder, but heretofore have not 


me which we cared to recommend 
Many members will no doubt be glad to preserve their 
JourNALS for the coming year—and perhaps for past 
years—in this manner, and we suggest that those who 
ire interested turn to the announcement in question and 


secure further details 


Salaries of Federal Judges Increased 


" 


RESIDENT COOLIDGE has signed the bill in- 


creasing the salaries of Federal Judges, and the 





profession and the people at large may congratulate 
hemselves that the Federal judiciary will at last be 
given salaries in some measure commensurate with the 
lignity and importance of their offices. The bill, as 
oubt all the members of the Association are aware, 
— 2, reases the salaries of federal district judges from 
= $7,500 to $10,000, circuit judges from $8,500 to $12,- 
4 500, Associate Justices of the Supreme Court from 
$14,500 to $20,000, and the Chief Justice from $15,000 
ving ; to $20,500 he bill also increases salaries of judges 
mat | the United States Commerce Court to $10,000, the 
rat idges of the Court of Customs Appeals, the Court of 
ndle laims, and the Court of Appeals of the District of 
x. ' Columbia to $12,500, and judges of the Supreme Court 
io | the District of Columbia to $10,000. The American 
>| ff ar Association, through its Committee on Salaries of 
; Federal Judges, was particularly active in urging 
co the passage of the measure, and Chairman Andrews 
— 4 


the other members of the committee are entitled 


atisfaction in the successful 














results of their efforts. It is to be hoped that this 
action of Congress will be given the consideration it 
deserves in those states which have as yet failed to 
make sufficient provision to enable their judges to 
meet the increased cost of living. 

There was quite a delegation of prominent lawyers 
in the House gallery, when the Senate Bill was 
passed, including former President of the Association 
Chester I. Long, Chairman A. B. Andrews, of the Asso- 
ciation’s Committee on Salaries, Hon. Thomas G 
Haight and Mr. Amasa A. Paul, both members of this 
commitree, Hon. Edmund F. Trabue of Louisville, 
Judge James Goodrich of Kansas City, Hon. J. Henry 
Covington of Washington, D. C. Mr. George I. Haight 
of Chicago and Secretary William P. McCracken. 


Death of Former Justice McKenna 

F‘ YRMER Associate Justice of the U. S. Supreme 

Court Joseph McKenna died in Washington on 
Nov. 21, after a lingering illness of several months, 
and was interred on Nov. 22. The Supreme Court 
adjourned on the day of the funeral, immediately after 
handing down decisions, out of respect for the de- 
ceased. Chief Justice Taft and the Associate Justices 
acted as honorary pall-bearers. The interment was 
in Mount Olivet Cemetery, Washington, where the 
former Justice rests beside his wife. On the occasion 
of his retirement from the bench on Jan. 5, 1925, the 
Supreme Court paid a special tribute to him for his 
long services on the nation’s highest tribunal, in the 
form of a public ceremony at which a letter signed 
by the Chief Justice and his Associates was read. 
This letter briefly summed up the useful judicial 
career of the retiring Justice. An account of these 
interesting proceedings, taken from the official record, 
will be found on page 24 of the January, 1925, issue 
of the JouRNAL. 
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California Secures Judicial Council 


T the recent election in California an amendment 

to the Constitution creating a Judicial Council 
was adopted. The members are to be appointed by 
the Chief Justice, who is also given power to super- 
vise their work. Since the adoption of the amend- 
ment several conferences have been held at which 
Chief Justice Waste discussed the subject with promi- 
nent members of the bar. The San Francisco Recorder 
speaks of the measure as one of far-reaching possi- 
bilities and declares that “it is imperative that the Gov- 
ernor-elect shall make adequate provision for this new 
factor in the administration of justice in the execu- 
tive budget that must be presented to the Legislature 
that meets in January. The proper officers of the 
Commonwealth Club and the California Bar Associa- 
tion should see to it that this is brought to the atten- 
tion of the Governor-elect, if it has not already been 
done. California should not repeat the experience of 
Ohio, where, due to the failure of the Legislature to 
make the necessary appropriation for operating ex- 
penses, the Judicial Council languished for two years 
after it had been created before it became a function- 
ing factor for good.” 


A New Plan for Effective Legal Aid 


NEW plan for dealing with the problem of legal 
A aid to the poor has been adopted as a result of a 
conference between representatives of the Chicago 
Bar Association’s Committee on the Defense of Poor 
Persons Accused of Crime, the United Charities of 
Chicago, and the faculty of Northwestern Univ. Law 
School, administering the “James and Anna Raymond 
Foundation for Legal Aid to the Poor.” The plan 





provides for a joint committee consisting of one m 
ber from each of these bodies, and a “Managing 
torney,” on salary, to supervise the work of these t 
agencies, to be selected by the Faculty of Law admi 
tering the Foundation, on approval of the other tv 
The work of the “Legal Aid Bureau of the Chari 
to consist in the investigation of the facts for 
purpose of assisting in the final handling of the 
the work of the Bar Association Committee to co1 
in supplying volunteer counsel to give legal advice 
the accused persons and to appear for the trial if ne 
sary; and the work of the Faculty of Law to « 
sist in conducting a Legal Clinic and to supply assista 
of law students or graduates in the investigation ; 
trial of the cases.” The United Charities is also t 
appoint a trained investigator in the Criminal Court 
branch of the Legal Aid Bureau to assist in the wor 
of the Managing Attorney. The salary of the Manag 
is to be paid by the Raymond Foundation of the Nort 
western University Law School, and the Bar Asso 
tion will contribute a supplementary amount for |! 
services as Executive Secretary of its committee 
These arrangements as well as others not necessary 
to mention here have all been formally approved and 
adopted by the three organizations in question 
Commenting on the plan the Chicago Bar Ass 
ciation Record for December says that “the plan. . . 
has been made possible through the untiring efforts 
of Dean Wigmore and Mr. Joel D. Hunter, the head 
of the United Charities. A thorough investigation has 
been made of similar work in all parts of the countr 
and the plan adopted is believed to be a great ste; 
in advance over anything heretofore attempted 
“With a staff of expert paid investigators and 
managing attorney devoting all of his time to assist- 





Delaware Corporations 


ORGANIZED REPRESENTED 
Assistance to Lawyers in Organization—Maintenance 
of Statutory Loca] Office—Full and 
Complete Service. 

Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations. 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Second Edition, 1925) 

by Josiah Marvel 
Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. y & Forms for organizing Delaware 
Corporations. 


Cloth bound 268 pages Price $3.00 Postpaid 











CORPORATION SERVICE COMPANY 


Delaware Trust Building, 900 Marke! St. | Wilmington, Delaware © Tel, Wilmington 132 








REMEDIES ON FLORIDA 
REALTY CONTRACTS 


By D. R. BRYAN 
Member of the Florida Bar 


This book treats of the remedies available to both 
buyer and seller of Florida lands under contracts in 
general use in Florida; it is the outcome of the pres- 
ent situation in the Florida Real Estate Market, and 
is in response to the widespread demand for an easily 
read book, as free from technicalities as possible, on 
this subject. 

This is a searching analysis of the Law of Florida, 
as interpreted by the Decisions of the Florida Su- 
preme Court, pertaining to contracts on Real Estate 
Among the subjects treated are: 

Refund of Payments by Seller requisite to Cancellation. 

Cancellation of Contracts because of Building Re- 

strictions. 

Are Married Women’s Contracts Void or Voidable? 

Cancellation of Notes Given in Payment. 

Validity and Force of Deposit Receipts. 
Service by Publication. 
Binders. 
Rights and Liabilities of Purchasers 
where Property in Receivership. 
Rights of Beneficial Owners in Syn- 
dicates. 


Price, $5.00 Delivered 
THE HARRISON COMPANY 


Law Book Publishers 
ATLANTA - - GEORGIA 
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CurRRENT Events 











Assets Over $30,000,000 


Answers to The Bar on 
Protected Trust Investments 
Announced December, 1925 


“Our view of the Declaration of Trust—creating a $2,000,000 Special 
Reserve Fund to protect certain trust investments—is that it creates an imme- 
diate beneficial interest in those persons relying upon it, enforcible in equity, 
and that it takes precedence over any other creditors of the company whose 


claims arise after public notification of the creation of this trust.” 


CHICAGO TITLE & TRUST COMPANY 


69 W. Washington Street—Chicago 


No Demand Liabilities 
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Protected Trust Investments 
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attorneys who volunteer to defend poor 
| be possible to carry on this work 
much more effectively than ever before. The managing 
ittorney will provide senior law students from the 
various law schools of the city and junior clerks to 
assist volunteer counsel. It is hoped that in time the 
work can be extended to cover cases in the Criminal 
the Municipal Court.” 


ing the 
prisoners it shoul 


tranches of 


American Law School Association to Meet 


HE Association of American Law Schools will 
hold its twenty-fourth annual meeting at Chicago 
n Dec. 29, 30 and 31. President Ralph W. Aigler 
will deliver an address on “Legal Education and the 
\ssociation of American Law Schools,” on the first 
and there will also be an address that day by 
Chief Justice Carrington T. Marshall of Ohio on “The 
rontiers of the Law.” Mr. Silas H. Strawn of Chi- 
igo will speak Thursday evening on “Extraterri- 
riality on China.” On Friday, Thomas Reed Powell 
ill read a paper on “The Recruiting of Law Teach- 
’ Committee reports will also be made on this 
iy. During the three days of the meeting there will 
a series of Round Table Conferences on “Juris- 
rudence and Legal History,” “Wrongs,” “Property 
d Status,” “Remedies,” “Business Associations,’ 
‘ublic Law,” “Commercial Law,” and “Equity.” 


A Binder for the Journal 


See page IV of the Index in the middle of this issue 
for an announcement regarding a satisfactory binder for 





the Journal. 














AMERICAN Bar ASSOCIATION 


Committee on 
Supplements to Canons of Professional Ethics 
ANNOUNCEMENT 

The Executive Committee of the AMERICAN Bar 
ASSOCIATION, at its recent meeting in Denver, author- 
ized the following announcement : 

Pursuant to the recommendation of the Com- 
mittee on Supplements to Canons of Professional 
Ethics, in its annual report to the American Bar 
Association, the Executive Committee has author- 
ized this publication of an offer to all members of 
the American Bar Association who so desire, to 
subscribe to “Annotated Canons of Legal Ethics” 
(a pamphlet of 280 pages) prepared by the Chair- 
man for use of the Committee. The subscription 
price is $1.00. The book will be bound in uniform 
style with annual reports of the Association. 

Subscriptions accompanied by a remittance of 
$1.00, wili be received at the office of the Secre- 
tary of the Association, William P. MacCracken, 
Jr., 1119 The Rookery, 209 So. La Salle Street, Chi- 
cago, Illinois, until December 31, 1926. 

When the number of subscriptions is thus as- 
certained, an adequate edition will be printed and 
the type distributed. 

Subscribers may expect to receive their copies 
at the addresses given by them shortly after Janu- 
ary 1, 1927. 

Cuarves A. Boston, Chairman, 
24 Broad Street, 
New York City. 
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GRAY’S DIGEST ; 





of 
CONNECTICUT REPORTS 


From Kirby to vol. 99 inclusive 


With complete cross references 
to 


L. R. A. and A. L. R. 


—-eOO>-— 


Every Point in Every Opinion 
Exhaustively Digested and Indexed 
by 


JOSEPH A. GRAY 








of the Connecticut Bar 


—--ga Dg Om-.— 
Five Large Royal Octavo Volumes 


Price $75.00 Delivered 
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CHINA TODAY: TARIFF, 


EXTRATERRITORIALITY 


AND OTHER PROBLEMS 


tral | ernment With Which to Deal—Foreign Concessions as Cities 
Tariff Conference Suspended Because of 
Extraterritorialty—Chinese 


, 


Work of 


mmendations as to 


nditions Due to Rivalry of Military War Lords—Lack of Responsible Cen- 


of Refuge 
Conditions—Rec 
Grievances* 


By Siras H. Strawn 
hairman, International Commission on E-xtraterritorial Jurisdiction in China; 


Delegate of U.S 


General Conditions 


HINA is rger than the United States, Mex- 
i Central America combined. It is 
or n Europe China has all the ex- 
tremes of climate [It is cold and dry in the desert 
th and | d damp in the tropical south, It 
has a great variety of natural resources. More than 
$00,000,000 people, or one-fourth of the people of 
the earth, in China \s nearly as can be est! 
ited, 97 ent of the Chinese can neither read 
write, ¢ the Chinese language. That does 
t meal t the Chinese pe ple are stupid or of 
1 low ordet telligence, but the great mass have 
no educa ypportunities. There are many 
ditterent ts. The Cantonese coolie cannot con- 
erse with the Pekinese except in pidgin English. 
Cher bout 7,000 miles of railroad in China 
ompared with 265,000 in the United States. The 
railroads traverse fertile areas and the tonnage 
ivailable for transportation is large. On account 
of cheap labor and the low cost of living, the oper- 
ating rati f the Chinese railroads to their earn- 
ings is less than that of any other country. 
In otl ntries the earnings of the railroads 
are used first for the payment of employes, for 
perating expenses, maintenance of way and equip- 
ent, then the net goes to the owners or security 
holders China pr: ractically all of the earnings of 
he railt s confiscated by the warlords. I 
quote f ficial report of the Chinese Min- 
ster of ( ications to the Chief Executive of 
the Chine epublic, submitted in September 
1925 
( S are timately related to the devel- 
ment at tence of the country. The four branches 
r S China (railways, telegraph lines, 
ircless and telephones) are still in a stage of infancy. 
The es and political upheavals of recent 
ar sl uffected their development. The 
fund: resting the proper development of 
n re (1) a lack of unification in admin- 
trative nt und (2) failure to preserve the revenues 
the I systems for their own use. 
The ts of these two evils are: inconsistencies of 
licies, ineff ncy in management, deterioration of equip- 
ment and fault of loan payments All these are detri- 
mental to t elopment of communications 
( " le lies not in the want of a good system 
it in the fact that a good system is not effectively en- 
forced ring the last 13 years the so-called financial 
ntegrity of t Administration of Communications exists 
nl ! It | been trammeled and put under fet- 
*A ss de before International Chamber of Commerce at 
Spring 26 Mr. Strawr s a member of the Chi 
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to Special Conference on Chinese Customs Tariff 


ters. There is no public opinion to come to is rescue and 
restore it to its proper function. As result, the revenues 
from communications during the last 13 years have been 
diverted to other purposes, and loans have been contracted 
ostensibly for the purpose of their development but actually 
to meet the requirements of governmental and military ex- 

penses. In more recent years, the revenues of the rail- 

ways have become a source of income to militarists who 
appropriate them directly. The Kin-Han railway alone 
supplies more than $10,000,000 annually to military re- 
quirements. The funds that have been seized from other 
railways and telegraph offices are enormous. Not satisfied 
with merely commandeering the earnings, all railways and 
telegraph offices have been obliged to borrow money at a 
high rate of interest to meet these military demands. There 
have even been cases of high military officers borrowing 
directly from the merchants pledging the revenues of com- 
munications as security, and pressure has been brought 
upon the railways and telegraph lines to pay back the loans 
accordingly. It is estimated that up to the end of the 13th 
Year of the Republic no less than $180,000,000 have been 
appropriated, seized and taken away in one way or an 

other by different forces. If the interest on this amount 
is calculated the total amount comes up to $250,000,000 

The funds at the disposal of the means of communication 
are drained dry and the revenues yet to be earned are 
mortgaged. The means of communication are left with no 
funds to carry on their operation. If the independence of 
accounts had been enforced, such an enormous amount of 
money could be used in the first place for the amortization 
of debts which would greatly lessen the burden of indebt- 
edness; and in the second place it might have been used to 
start new enterprises. The benefit that would accrue from 
this would be even greater. But what do we have now? 
The funds of the railways are exhausted and debts are 
piling up. Work on uncompleted lines is interrupted and 
deterioration overtakes the existing lines which are gradu- 
ally becoming useless. There is no money to buy even the 
materials required for daily use and wages are overdue. 
tridges are decaying and falling. Rolling stock are broken 
down and sadly in need of repairs. Traffic is in daily 
danger of interruption, in consequence of deterioration 
and lack of repair. The telegraph service has the same 
sad story to tell. Loans contracted for its improvement 

and expansion have been appropriated by the Government 

for other purposes and its revenue has been seized by the 
provinces. Payment of interest on loans has been long 
delayed and telegraph lines have been allowed to deterio- 

rate without the means for repairs or extension. 

The railways and telegraph for which the energy and 
labor of several tens of years have been spent are now 
on the brink of bankruptcy. Navigation and the post fare 
better but this is because navigation is still in the stage of 
infancy. The post is only able to maintain itself. If no 
radical departure is made from the present way of doing 
things it is reasonable to expect that the railways and 
telegraphs will become so deteriorated in a few years as 
to become useless. In that event the difficulties and 
sufferings that will overtake the nation and the people will 
be impossible to describe. 


Since the date of that report conditions have 
rapidly grown worse. Today every railroad in 
China is controlled by the military. When the 
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equipment is not being used for the movement and 
billeting of troops its use is sold by the warlords to 
the unfortunate shippers at outrageous rates. The 
usual “squeeze” for the use of a freight car is $5 
per ton in addition to the freight rate. Thus, to 
obtain the service of a 40-ton car from Tientsin to 
Pekin, a distance of 90 miles, the shipper is held up 
for $200 plus the regular rate. 

The American Legation at Peking last summer 
arranged to buy its winter supply of coal from a 
mine about 20 miles from Peking. The underlings 
of the dominant warlord demanded a “squeeze” of 
$2 per ton for the cars to move the coal; in addi- 
tion, the Legation must pay the warlord $25 per 
car and the village through which the coal must 
pass $1.80 per car. More aggravating is this 
episode when it is known that the cars and locomo- 
tives to move this coal were furnished to the Chi- 
nese Government by American builders and they 
have not yet been paid for, the debt being several 
years in default. The unfortunate vendors have no 
lien on the equipment and could not enforce it if 
they had. 

When I left China I was reliably informed that 
one of the warlords was collecting from the Peking- 
Hankow railroad $1,000,000 per month. The entire 
earnings of the road being $1,500,000 per month and 
its payroll $650,000, it is obvious that the employes 
could not be paid, and they had not been for several 
months. Another dominant warlord was receiving 
the revenue from the Peking-Mukden railroad, 
which runs from Peking to Mukden. 

As the Minister of Communications said in his 
report, no attention is paid to maintenance of way 
or equipment. All of the equipment is rapidly 
becoming useless because of lack of repairs. Loans 
upon railroads are defaulting as they mature. 
Unless conditions soon change it is inevitable that 
it will not be long before the railroads of China 
must cease to operate and the unfortunate Chinese 
people will be compelled to go back to the barrow 
or to pack their freight upon their backs. Most of 
the camels, donkeys and cattle of the patient, indus- 
trious farmers have already been taken by the sol- 
diers. 

There are no highways in China and few auto- 
mobiles. There are about 8,000 motors in all China 
against 20,000,000 in the United States. The Ford 
factory in Detroit turned out in one day in October, 
1925, over a thousand automobiles more than there 
are in all China. 


The Government 


On October 9, 1911, a bomb exploded in a Chi- 
nese home in the Russian Concession in Hankow. 
This was the beginning of a revolution which re- 
sulted in the abdication of the Manchu Dynasty on 
February 13, 1912. The revolutionists issued a 
manifesto more eloquent in denunciation of the 
oppression of the Manchus than was our Declara 
tion of Independence in denouncing the treatment 
of us by King George III. 

Many patriotic, well educated and intelligent 
Chinese have been and are doing their best to estab- 
lish a Republic with a stable Government. But 
they have met with little success in the face of 
the continuing wars carried on by warlords who are 





actuated by but two motives—greed and aggrand 


izement. 

It would be unreasonable and unfair to expect 
China, which had been an absolute monarchy for 
thousands of years—a country so vast in area, s 
numerous and illiterate in population, and so lack 
ing in means of communication—to evolve a mod 
ern republic constructed along occidental! lines i: 
the short space of 14 years. Today we cannot 
regard China as a republic in anything more thar 
name, but the efforts of the Chinese citizens t 
bring order out of the existing chaos should be 
encouraged by all of the foreign powers. 

As indicative of the instability of the Chinese 
Government, I may mention that since the attempt 
to establish a republic 14 years ago, there have been 
8 presidents or chief executives; 43 cabinets with 
a continuously changing membership; and 25 min 
isters of justice. 

The last President, Tsao Kun, was locked up 
in Peking from December, 1924, to April, 1926, be- 
cause it was said he bought his office. Yet no 
formal charge was ever made against him and he 
was never brought to trial. He was released when 
the armies of Wu Pei-fu and Chang Tso-lin entered 
Peking on April 10, 1926. On that day the Chief 
Executive, Tuan Chi-jui, fled from the presidential 
mansion to the foreign Legation Quarter in Peking 
and thence to a foreign concession in Tientsi1 
where he now resides. Two other presidents of the 
Chinese Republic preceded him to that asylum. In 
China it may be a capital offense to differ political] 
so that when an opponent gets control of the gov 
ernmental machinery, or a hostile military leader 
appears, it behooves officials to get within the pro 
tection of a foreign concession if they desire to live 

In addition to the three former chief executives 
now living in Tientsin, there are said to be in the 
foreign concessions there 26 former tupans or gov 
ernors of the several provinces and a large number 
of other high officials who have either incurred the 
wrath of their political opponents or who are 
charged with having too generously helped them 
selves from the public treasury. 

Since April 10, 1926, there has been no Gov- 
ernment in China. The authority of the Central 
Government is gone. The entire country is overrun 
by soldiers and bandits. Foreign Legations are 
unable to secure any redress from the Central Gov- 
ernment for wrongs done to their nationals in any 
part of China. Provincial officials hold the Central 
Government and its orders in contempt. Long past 
due obligations, foreign and domestic, for money 
borrowed and for materials furnished give the 
Central Government little or no concern. The off 
cials, who are the mere servants of the warlords, 
are interested solely in devising ways and means of 
increasing the loans and raising funds to meet the 
requirements of their masters. 

Outrageous internal taxes of every conceivable 
kind are levied upon merchants and tradesmen, the 
revenue from which does not go to the support o1 
maintenance of the civil functions of the Govern- 
ment, but to the military. The civil officials remain 
unpaid. 

No Chinese citizen dares protest or attempt to 
do anything to bring order out of the chaos that 
obtains. Every newspaper article which escapes 
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the censor and which may be regarded as a criti- 
cism of the dominant warlord or his underlings, 
subjects the editor to the peril of summary execu- 
tion without even the pretense of trial. 

I have stated a few of these facts that you may 
idea of the difficulties confronting the 


have some 
reign Powers in their efforts to do something for 
he patient and long suffering Chinese people. 
In China we hear much of the “sovereign 
ights” of the Chinese Republic. The Chinese poli- 
ticians and the military do not seem to be interested 
the rights of the people 
The Tariff Conference 
One the treaties concluded at the Washing- 
ton Conference on February 6, 1922, related to the 
Chinese Customs Tariff. The Treaty provided that 
immediate steps should be taken for a Special Con- 


ference to prepare the way for the speedy abolition 


f likin at the fulfillment of certain other con- 
ditions laid wn in the Treaty of September 5, 
1902, between Great Britain and China, in the 
lreaty dated October 8, 1903, between the United 
States and China, and one of the same date between 
Japan and China, with a view to levying the sur- 
taxes provided for in those treaties. 

Phe nference was to be composed of two 
representatives of each of the Signatory Powers, 
ind of such other Powers as might desire to par- 
ticipate. It was to meet in China within three 
nonths after the coming into force of the Treaty 
na day and at a place to be designated by the 
Chinese Government. 

[he Treaty also provided that the Conference 
hould consider interim provisions to be applied 
‘rior to the abolition of likin and the fulfillment of 


the 


other conditions laid down in the articles of the 
treaties, and that the Conference should also 
1uthorize the levying of a surtax upon dutiable 
imports as from such date, for such purposes and 
subject to such conditions as it might determine. 
The surtax should be at a uniform rate of 2% per 
cent ad valorem, provided that in case of certain 
irticles of luxury the rate might be increased up 
to 5 per cent. 

“Likin” is a tax imposed upon goods in inland 


transit. It was originally levied to meet the addi- 
tional requirements caused by the Taiping Rebel- 


lion. It was first imposed in 1853 upon goods while 
in transit from one province to another, or from one 
listrict to another in the same province. As the 


demands of the militarists for money became more 
persistent, /ikin stations or barriers were placed 


] 1 


long all the main routes of commerce, both by 


ind and water, sometimes at intervals of less than 
20 miles. Now, although there is in existence an 
ficial tariff, it is practically ignored both by offi- 


1 


ials and trades to allow for “squeeze.” 

So long ago as 1902 in the Mackay Treaty with 
Great Britain the Chinese Government recognized 
that the system of levying likin and other internal 
taxes upon goods in transit and at destination 
greatly impeded trade and it undertook to discard 
that system 

After the signing of the Treaty of February 6, 
1922, and before it was ratified by all the Powers, 
1 controversy arose between China and France 
ver the payment by China of the French Boxer 
Indemnity. China insisted that had a right 
depreciated paper francs, while 


she 


1 
pav ; ’ the 











France demanded that it should be paid in gold 
francs. This controversy was not settled until the 
Spring of 1925, whereupon the Chinese called the 
Conference. Mr. John Van Antwerp MacMurray, 
our able and experienced Minister to China, and | 
were named as the Delegates representing the 
United States. There were thirteen Powers—(the 
United States, the British Empire, Japan, France, 
Italy, the Netherlands, Belgium, Norway, Sweden, 
Denmark, Spain, Portugal and China) represented 


ie 


at the Conference which convened on October 25, 
1925, in Peking. 

At the time of the calling of the Conference 
war conditions in China were comparatively quiet. 
Tuan Chi-jui was acting as Chief Executive pur- 
suant to an agreement between Feng Yu-hsiang 
and Chang Tso-lin. When the foreign Delegates 
were en route to China Feng and Chang began to 
quarrel. The former, known as the “Christian Gen- 
eral,” accused Chang of being a traitor to his coun- 
try because of his alleged affiliation with Japan, 
while Chang accused Feng of being “red” because 
of his relations with Soviet Russia. War continued 
with Peking and the control of the Central Govern- 
ment as the objective and the national treasury as 
the stake, until Chang, coalescing with Wu Pei-fu, 
succeeded in compelling the withdrawal of Feng 
and his army from Peking on April 10, 1926. Since 
then, as I have stated, there has been no Central 
Government in China. 

Fighting along the right of way of the railroad 
between Peking and Tientsin cut Peking off from 
all rail communications with the outside world for 
three weeks in December, 1925, and for a similar 
period in March and April, 1926. 

When the Tariff Conference was called, China 
was represented by 10 Commissioners and Dele- 
gates Plenipotentiary. Some of these Delegates 
were the nominees of Chang Tso-lin and some of 
Feng Yu-hsiang. When Feng gained control of the 
Peking area and the Central Government, it was 
necessary for the Chang men on the Delegation to 
flee to the foreign concessions at Tientsin. This 
they did shortly after the Tariff Conference began. 
When later the control shifted from Feng to Chang 
and Wu, the Feng Delegates, including the Chair- 
man of the Tariff Conference fled, so that on the 
day of the coup d’etat, April 10, there remained but 
three of the ten Chinese Delegates. Those remain- 
ing were not so definitely aligned in politics as to 
necessitate their flight, but by reason of the shift of 
power from Feng to Chang and Wu they were 
bereft of their authority. 

The American Delegates were instructed by 
the Secretary of State to do everything possible to 
carry out the letter and spirit of the Washington 
Treaty respecting the Chinese Tariff. Accordingly, 
at the beginning of the Conference our Delegation, 
followed by the Delegations of the other nations, 
proposed immediately to implement the Washing- 
ton Treaty, which it is estimated would increase 
China’s revenue by $30,000,000 (silver) per year. 
The Chinese Delegation refused to accept the offer 
because the Chairman said if they accepted that 
proposition the foreign Delegates would “run out” 
on them, and would not give them additional tariff 
to yield a total revenue of $100,000,000 (silver) per 
year, which the Chinese insisted they required. 

The Powers, on the initiative of the American 
Delegation, met this suggestion by offering not 
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only to give China the surtaxes provided in the 
Washington Treaty, but also to begin immediately 
the negotiation of a new Treaty which would give 
China all the additional revenue the traffic would 
bear. Obviously, if the tariff were too high there 
would be no trade and consequently no revenue. 
Notwithstanding Peking was continuously the 
vortex of military activity and the disappearance of 
the Chinese Delegates, the foreign Delegates per- 
sisted in their efforts to frame a tariff schedule 
which would yield enough revenue to enable China 
to start on the abolition of likin, to consolidate her 
debts and to have something left for administrative 
and constructive purposes. There was no substan- 
tial difference among the Powers and their tech- 
nical advisers came practically to an agreement 
with the Chinese technical advisers upon a tariff 
schedule. We could not agree upon a treaty be- 
foreign Delegates “running 


cause, instead of the 
out” on the Chinese, the Chinese Delegates, includ- 
ing the distinguished ¢ hairman, “ran out” on us. 

After patiently waiting for months for the Chi- 
nese to establish a Government in order that the 
Tariff Conference might continue, the Delegates of 
the foreign Powers met on July 3d and issued a 
statement that they were earnestly desirous of con- 
tinuing the work of the Conference at the earliest 
possible moment the Delegates of the Chinese Gov 
ernment were in a position to resume with the 
foreign Delegates the discussion of the problems 
before the Conference When I lett Peking on Sep- 
tember 16 there was little hope ot the Conference 
having another meeting in the near future because 
there were no representatives of a Central Govern- 
ment in China with whom to confer. 


The Extraterritoriality Commission 


Extraterritoriality may be defined generally as 
the exemption of a foreigner from the operation of 
the local law of a country he may visit. For exam- 
ple, if a citizen of the United States residing in 
China. be sued or arrested he can invoke the juris 
diction of our consuls and of our United States 
Court for China Extraterritoriality is eranted 
either by usage or treaty on account of differences 
‘n the laws, customs and social habits of nations 

The extraterritorial rights of the several 
in China are based upon treaties, the first 


Powers 
of which was that of Great Britain in 1843, that of 


the United States in 1844, f lowed by the other 
nations from time to time until the last, a treaty 
with Switzerland, was concluded in 1919. Extra- 
territoriality is a temporary arrangement pending 
the establishment of a stable judicial system in the 


country granting the extrate rritorial rights For 
many years the ¢ hinese have insisted that the exer- 
cise of extraterritorial jurisdiction in their country 

their sovereign dignity and that 


impinged upon t 

those rights should be surrendere¢ It has been 
claimed that China was < erced by the foreign 
extraterritorial 


Powers into the making f het 
treatics. That statement is not justified by the 
facts. The absurdity of the charge will appeat 
when we reflect upon the treneth of the Swiss 
navy. Switzerland's Treaty, as above noted, was 
concluded in 1919 

Great Britain, by Treaty of September, 1902, 
and the United States and Japan by the treaties of 
1903, each agreed to give every assistance to the 


attainment by the Chinese Government of its de- 


sire to reform its judicial system and to bring it 
into accord with that of the Western nations. These 
three nations in their treaties also declared that 
they were prepared to relinquish their extratert 
torial rights when satisfied that the state of Chi 
nese laws, the arrangements for their administra 
tion and other considerations warranted them in s 
doing. 
Resolution No. V adopted on December 10 
1921. at the Conference on the Limitation of Arn 





ment, provided for the establishment of a Con 
mission composed of one representative from eacl | 
of the countries having extraterritorial treates witl | 
China, to inquire into the present practice of extra 
territorial jurisdiction in China and into the laws : 


and judicial system and the methods of judicial 
administration in China. 

The Resolution gave no authority to negotiate 
a treaty. The duty of the Commissioners was to 
report to their several Governments their findings 
of fact and their recommendations as to such means 
as they might find suitable to improve existing con 
ditions of the administration of } 
and to assist and further the efforts of the Chinese 
Government to effect such legislation and i 
reforms as would warrant the several Powers in 
relinquishing, either progressively or oth i 
their respective rights of extraterritoriaht) 
The Commission was composed of representa 
tives of the United States, the British Empire, Ja- 
pan, France, Italy, Belgium, the Netherlands, Not 
way, Sweden and Denmark, Portugal and Spain 


Commission by 


f 
I 
yf 


justice in China 


judicial 


China also was represented on the 
a very able Chinese lawyer and jt 

China requested that the Comm sion meet in 
Peking on December 18, 1925, but on account of 
fighting along the line of railway between Peking 
and Tientsin it was impossible for some of the 
that date. Ac 


mict 


Commissioners to reach Peking by 
cordingly, the Commission held its first meeting on 
January 12, 1926, and thereafter continued to in 





vestigate the subject until it completed its work 

with a report signed by all of the Commissioners 

on September 16, 1926. The Chinese Commissionet 
| i 1 


stated that by signing the report apy 
all the statements contained in Parts a 
was not to be implied but made no reservations as 
to Part IV, which was the reco nmendation 


The report is divided into four p 
deals with the present practice of extrate rritoriality 
in China; Part II reviews the laws, the judicial an 
prison systems of China; Part III covers the ad 
ministration of justice; and Part IV the recom 
mendations made by the Commiss 

The report recognizes the fact that extraterri 
toriality is a modus vivendi to insure harmonious 
relations between China and the Powers u1 til the 
evolution of the laws and legal conc: 
Chinese should render it unnecessat The « 


objections to the exercise ot extraterrit riality 
: 1 


rights are (1) the multiplicity « f < ts and diver 
sity of laws, anomalies arising because every for 
eign country administers its own laws al d courts 
in China: (2) the inaccessibility of the courts be 
cause of the wide stretch of Chinese territory) and 
the comparatively few foreign cons 3) inexpe ; 
rience and lack of judicial training on the part ol! 
the foreign consuls; (4) appeals trom 1! reign 


courts in China in some instance must be taken to 


a court beyond the territorial limits of China; (9) 
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in China, being 
several coun- 
laws without 
some extrater- 
o readily extend their protection 
o Chinese to become 
countries, Chinese firms and 
reign in the foreign 
nese persons, prop- 
the jurisdiction of 
olability of foreign 
trade and 


foreign Powers 





aws of their 
’ 
these 

(Oo) 


11 


Chinese in China by allow 





stered as f 


strictions upon travel, 


treaties of 1902 
United States and 
the Chinese con- 





Codification Commission to revise 


( China adopted a republican 
( in 1912. Since then three Con- 

een adopted and each in turn set 

» Constitution in Chyna. 

’ itutions provided that a Parlia- 
e sole law-making body and 

esident limited to the promul- 

i aws The judicial func- 

he é f a Ministry of 

missioners commend the ef- 

Codification Commission in fram- 

S China, they find that very 

ch we esented to the Com- 


ners vy being applied in Chinese courts 
| Parliament as the 


e ¢ ime 
S les. The so-called laws of China 
( dates of the President or orders 

e \ Justice, neither having any legal 

stit thority to make laws. This prac- 


e | 5s result in encroachment upon the powers 





legislatur 1 the judiciary by the frequently 
ving e off who are, in a great 
nees of the military leaders 
: 9 ition of attempts to 
vive | ular netion to the laws and their admin- 
sion found that for the last ten 
( ec ncreasing disorder in China 
ge decrease in the authority of 
Cent nent, together with an assump- 
| pI incial authorities. That 
f 1917 the Chinese authorities in 
Kwanetung (Canton) and Kwangsi 
e re yenize the authority of the Cen- 
( ther provinces at various 
refused its recognition. That in 
k of a controlling Central Gov- 
et several years almost contin- 
various parts of China. That 
disordered state of affairs brig- 
gre mon in many parts of China 
1enace to the lives and prop- 
popuilat That the reins of 
len into the hands of military 
ers tue the powerful position 
trative, legislative and 
thus tending to obliterate the 
betwes he executive, legisla- 

nches Government. 
é is been depleted to such an ex- 
that re at times lacking with which to 








pay the judicial and police officials. For some ten 
days during the time the Commission was sitting 
in Peking the judges were on strike for want of pay. 

Military leaders, possessing their own armies 
engaged in constant warfare, exercise almost unre- 
strained authority over the lives, liberty and prop- 
erty of people in areas which happen for the time 
being to be within their control. The exodus to 
places of safety by civil officials appointed by one 
military party from an area, the capital included, 
which has been taken over by their opponents, is 
a matter of common occurrence. Military inter 
ference with the civil administration extends to the 
judigiary so that the independence of this branch 
of Government is in danger. The position of the 
military leaders, under Chinese law, renders them 
immune from the jurisdiction of the ordinary 
courts, and their power often renders them im- 
mune from all courts. The military are constantly 
committing crimes which go unpunished. For it 
is generally difficult for an aggrieved person to 
obtain any redress from the military authorities 
commanding their own armies when such redress 
must be sought in military courts controlled by 
these authorities. 

The Commission found that the callous atti- 
tude of the military with respect to the situation 
was emphasized by the fact that during the time 
the extraterritorial Commission was sitting in Pe- 
king there were many instances of executions and 
other acts perpetrated by the military in such com- 
plete disregard of the principles of justice that the 
Commission felt compelled to refer to them in its 
report. These cases occurred at the time and in 
the city in which the Commission was making its 
investigation ; they were matters of common knowl 
edge in which the substantial facts were admitted 
and beyond dispute. 

The Commission also had before it numerous 
consular reports relating not merely to occurrences 
during the civil war in the vicinity of Peking, but 
indicating the existence of a general interference 
with and disregard of the civil administration of 
justice by the military for the past few years, cov- 
ering every part of China 

The Commission said: 

The Commission believes it well within the range of 

moderation to state that in China at the present time ther« 
is no effective security against arbitrary action by the mili- 
tary authorities with respect to life, liberty or property 
in so far as such security can be afforded by the effective 
functioning of the Chinese civil and judicial authorities 

The laws of China are not universally applied 
in all parts of the country. This condition arises 


because of the open refusal of certain parts of 
China to recognize the Central Government and 


because of the promulgation of subsidiary legisla- 
tion by provincial and other powerful authorities 
without constitutional authority to make law. The 
provincial authorities and military leaders are pro- 
mulgating laws and regulations in addition and 
sometimes contrary to the laws of the Central Gov- 
ernment, 

There are but 139 modern courts in China and 
but 91 modern courts of first instance. That is, 
one court for every 4,400,000 population. Obvi 
ously, the number of courts is not adequate to the 
population and the size of the country. The sala- 
ries of the judges are inadequate and there is no 
assurance that any salaries will be paid regularly. 

The Commission makes several recommenda- 
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tions and expresses the opinion that when these 
recommendations shall have been reasonably com- 
plied with the several Powers will be warranted 
in reliquishing their respective rights of extraterri- 
toriality. 

The first recommendation is that the admin- 
istration of justice with respect to the civilian popu- 
lation in China must be entrusted to a judiciary 
which shall be effectively protected against any un 
warranted interference by the executive or other 
branches of the Government. 

Suggestions are made as to a number of laws 
which should be completed and put into force. 

There is no dictation as to the kind of Govern 
ment which China shall have, but the Commission 
recommends that China should adopt and maintain 
a uniform system for the regular enactment, pro- 
mulgation and rescission of laws so that there may 
be no uncertainty as to the laws of China. 

That it should extend the system of modern 
courts, modern and modern detention 
houses with a view to the elimination of magis 
trates’ courts, and of old style prisons and deten 
tion houses; and that it should make adequate pro 
vision for the maintenance of the courts, prisons, 
detention houses and their personnel. 

It suggested that prior to the reasonable com 
pliance with the recommendations above men- 
tioned, but after the principal items have been car 
ried out, the Powers concerned, if so desired by the 
Chinese Government, might consider the abolition 
of extraterritoriality according to such progressive 
scheme, whether geographical, partial or otherwise, 
as might be agreed upon. 

The Commission condemns certain practices in 
the exercise of extraterritorial jurisdiction in China 
and suggests modifications, among which are that 
the Powers should administer, so far as practicable, 
in their extraterritorial or consular courts, such 
laws and regulations of China as they may deem 
it proper to adopt. 

That, as a general rule, mixed cases between 
nationals of the Powers concerned as plaintiffs and 
persons under Chinese jurisdiction as defendants 
should be tried before the modern Chinese courts 
without the presence of a foreign assessor to watch 
the proceedings or otherwise participate. That 
with regard to the special mixed courts, their or- 
ganization and procedure should, so far as special 
conditions in the settlements and concessions war 
rant, be brought more into accord with the organi 
zation and procedure of the modern Chinese judicial 
system. 

The Commission 
territorial Powers should c 
which have arisen through the protection of Chi 
nese, as well as of business and shipping interests, 
the actual ownership of which is wholly or mainly 
Chinese, and that the extraterritorial Powers which 
do not now require compulsory periodical registra- 
tion of their nationals in China should make pro- 
vision for such registration. That satisfactory ar- 
rangements should be made between the Chinese 
Government and the Powers concerned for the 
prompt execution of judgments, summonses and 
warrants of arrest or search concerning persons 
under Chinese jurisdiction, duly issued by Chinese 
courts and certified by the competent Chinese au- 
thorities, and vice versa, thereby enabling the Chi 


prisons 


that the extra 


certain 


recommends 


irrect abuses 


nese to demand the surrender of any “wicked” C! 
nese who seeks asylum in a foreign concession 
settlement, and also to demand the punishment 
a “wicked” foreigner who has sought to escape t 
penalty of the law by taking refuge in some s 
tlement or Legation. 

I commend this report to the perusal of th 
interested in the subject. Copies may be obtair 
upon application to the Secretary of State. 


Chinese Grievances 


It is a primal instinct of human nature to 
tempt to blame someone else for one’s misfortun: 
or shortcomings. I submit that any student of co: 
ditions in China to-day must conclude that tl 
present troubles of the Chinese people are interna 
and not external, and that the anti-foreign and 
anti-Christian feeling now obtaining in some part 
of China is the result of persistent agitation an 
propaganda intended to excite the Chinese peop 
into a state of frenzy and unrest. 

Popular slogans are “unequal 
foreign concessions and 

the Customs service, 
and tariff autonomy, and “imperialism.” 
briefly some of these complaints. 


treaties,” whi 
settlements, th 
extraterritorialit 


May 


includes 
Customs, 
reter to 

Foreign concessions and settlements had their o1 
gin in a desire on the part of the Chinese to segr 
gate the foreigners from the Chinese people. T! 
United States has China. TI 
territories set aside, particularly at Shanghai a1 
Tientsin, the most important foreign concessions 
and settlements, were swampy, poor land. Yet 
under foreign control they have grown to be the 
most prosperous and progressive places in China 
So attractive are they that a very large percentag« 
of the population in these settlements is Chines 
The Chinese agitators say that the concessions and 
setlements ought to be retroceded because “wicked 
Chinese may run in there for protection. I hav 
already referred to the recommendations of th 
xtraterritoriality Commission to meet that criti 
cism. j 

I do not believe any of the Powers would r 
fuse on a proper demand to surrender any “wicked’ 
Chinese who sought asylum in a concession. I believ: 
they would be equally prompt to recognize any de 
mand of the Chinese authorities for the punishment 
of a “wicked” foreigner who might seek refuge it 
a foreign settlement or concession. It may wel 
he that under the principles of international law 
the Powers might refuse to surrender a Chines: 
citizen who had been guilty of no other offense thai 
differing politically from his opponent or pursue 
lor humanity’s sake the foreign Powers might re 
fuse to contribute to the inevitable fate whic! 
would befall such an unfortunate Chinese citize: 
were he surrendered. 

The retrocession of the concessions and settle 
ments is a political question of which the Extrater 
ritoriality Commission declined to take jurisdictio1 
as not being within the scope of the Resolution 
Foreigners, and I believe thoughtful Chinese, in s 
far as they dare express themselves, residing in th« 
foreign concessions and settlements would vigor 
ously oppose any retrocession because they know 
that as conditions now exist in China these con 
cessions and settlements when returned to Chin: 


no concession in 


Continued on page d05 





LEGAL STATUS OF THE NEW FEDERAL CODE 


lative History Must Furnish Answer to Question of Legal Status—Code as First 


sed and Present Code as Passed by House, Amended by Senate and Finally 


[Implications That Can Be Drawn From Section 2—View of Senate as 


Sense in Which Code Was to Become Law—Evidencing the Code— 
Its Future* 





By Freperic P. LEE Anp Mipp_eton BEAMAN 


de entitled “The Code of 
United States of America” 
force since June 30, 1926." It is 
f an Act, Public No. 440, 69th 
ae Act to consolidate, codify, 
the general and permanent laws of 
force December seventh, one 
| and twenty-five,” approved 
reads as follows: 
Senate and House of Representa- 
{merica in Congress assem- 
reinafter set forth are intended 
nited States, general and 
1 force on the 7th day of 
a single volume under the 
gnated “The Code of the 
f America.” 
bunals, and public offices of 
r abroad, of the District 
Territory, or insular pos- 


in the Code, evidenced as 

ded, shall establish prima 
ited States, general and permanent 
Tth day of December, 
Act shall be construed as repeal- 
law, or as enacting as new 
the Code. In case of any 

rh omission or otherwise be- 
section of this Code and the 
legislation heretofore enacted 


purposes whatsoever to such 


on the 


inted at the Government 
imprint shall be con- 
of the Code in the cus- 


oo Th. 
without any intervening 
follows the text of the 
erican Bar Association has urged for 
past the adoption of such a Code. To 
n it created a Special Committee on 
of the Federal Statutes. The commit- 
1 the Association’s interest in the mat- 
peration with the appropriate com- 

ngress.” 

1919 in the efforts of 
Little of Kansas, 
r H. McLennon, Esq., in charge 


nee Service, Library of Con- 
suggestions in the preparation 


rioin i 1 
OT ist ilte ai iil 


epresentative E. C 


from 


last of September 
Wash- 


Printing Office, 

1704 double column 

cillaries as parallel 

at Large, Unz:ted 

Statutes Annotated 

general and permanent laws 
and the Constitution, Decla 
nfederation, and Ordinance of 


created in pursuance of a 
f New York, former Legis- 


chairman of the Committee on Revision of the 
Laws of the House of Representatives. It was a 
courageous undertaking for members of Congress 
in the midst of their many duties to supervise the 
preparation of a work having the magnitude of 
the Code, even when the staffs of two great pub- 
lishing concerns were availed of for assistance in 
compiling the Code as finally enacted. It is there- 
fore the more surprising to find that the Code as 
first prepared was in great part Mr. Little’s indi- 
vidual work, and was completed only by reason of 
his own enormous labor and unfailing persistence. 
But even these labors would have been in vain had 
it not been for the cooperative efforts in the 69th 
Congress of the Senate Select Committee on Re- 
vision of the Laws* and the House committee in 
which Representative Roy G. Fitzgerald of Ohio 
had succeeded as chairman upon the death of Mr. 
Little. To the ability, energy and insistence of the 
leading members of these two committees is at- 
tributable the reconciliation of the differences be- 
tween the two Houses and the production of a 
completed Code which was acceptable to the Con- 
gress. The saving of time and expense that will 
result to lawyers by reason of the existence of the 
Code must be obvious to the bar of the country; 
but it is doubtful whether the bar realizes the tre- 
mendous amount of labor given the project by 
those Members of Congress who were intimately 
concerned in the completion of the Code. 

The Code combines in a single volume under 
an orderly arrangement Federal statutory law 
which if sought from other official sources would 
require at best the use of the Revised Statutes of 
1874 and Volumes 18 to 43 of the Statutes at Large. 
Without question the Code is a convenient docu- 
ment. It is also obvious that the new Code must 
be taken into account by all courts, public officers, 
and members of the bar in any case or other matter 
involving Acts of Congress. There remain, how- 
ever, the important questions: What is the legal 
status of the Code? To what extent does it sup- 
plant the Revised Statutes and the Statutes at 
Large? The answers to these questions depend 
upon what is expressly provided by sections 1 
and 2 of Public No. 440, as interpreted by conclu- 


lative Counsel, United States Senate. Under the chairmanship 
of Paul H. Gaither of Pennsylvania, the committee conferred with the 
House and Senate Committees on Revision of the Laws, and reported 
that it had been instrumental in bringing the two committees together 
in the adjustment of differences that at one time threatened the suc- 
cess of the Code. See 50 Repts. Amer. Bar Assn. 526-7, and 561 Repts. 
Amer. Bar Assn., 497. 

8. The Senate committee was composed of Hon. Richard P. 
Ernst of Kentucky, chairman, Hon. George Wharton Pepper of Penn- 
sylvania, and Hon. N. B. Dial of South Carolina. Senator Dial was 
subsequently succeeded by Senator William C. Bruce of Maryland. 
Senator Pepper was the member of the committee in charge of the Code 
on the floor of the Senate. 
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sions drawn from ther provisions contained in the opposed to a compilation, whereas the Revised 
but omitted in the final Statutes, in the language of the Supreme Court, 


lebates on the floor of . are not a mere compilation and nsolidati 


Code in its earlier stage 
enactment, from the « 
the Senate and House, upon the amendments of the laws of Congress in force on the 1st of Vecember, 
made by the Senate to the bill as it passed the or td Pin Pi eo = Pt gen Ne Meg 
House, and from the committee reports,—in short, from sates ty a re ject, aut an te 8 
the legislative history of the Code.‘ to expunge redundant and obsolete er 
nake such alterations a ight be nece 

The Code as First Proposed mired Sens ar “pis My Soorte ti hs in 

The first draft of the Code was originated in o the ateteed? tee yi 
1919 in the 66th Congress by the Committee on The Senate did not find satisfa 
Revision of the Laws of the House of Represen- of the House on the Code as first 
tatives.© Subsequent redrafts were prepared in the considering the hr “Heb passed by 
67th and 68th Congresses.‘ The Code was to be the 6/th and 68th “ongresses, the 
enacted as law and as such would repeal any prior \O™mittee on the Revision of the : 
Act “any portion of which is embraced in any sec- the conclusion that the large numb« 
tion of this Code.”” Further, copies “printed at the ¢'TOrs called to the attention of the c 
Government Printing Office and bearing its im- Y@™OUS sources were preventable. The 
print” were to be “competent and conclusive evi aes ae SEpOre stated that 
dence of the law therein” in all courts.® dies ont ae ee 

The Code as first propose d was in part like the not easy to resist the pressure for imt 
Revised Statutes of 1874. Thus the Revised Stat- exerted by persons of standing and i 
utes also repealed any prior Act “any portion of t! 


upon 


however, imperfectly informed and ther 
. . : ; : : “ee nto from expressing really weighty opi 
rhic ; embrace any section ot s: revis ' . : ; ' . , 
which is embraced in any section o uid revision. their urgency the committee sets th 


The printed volume of the Revised Statutes was to marized and the specifications contait 


be “legal evidence” in all courts.’° Both the Code [to the report].” 


and the Revised Statutes were to supersede the In view of the conclusions 
existing law. As said by Mr. Justice Brown with mittee that further perfection 
reference to the Revised Statutes, necessary, the committee urged 
The main object of the revision 
the existing statutes in a single volume, that a person \ resolution providing for the comn 

desiring to know the wri ten | N Upor any ubject might the Senate and was reported to the 
learn it by an examainati th volume, without the ar ‘ 

necessity of referring ior statutes upon the subject failed of enactment, however, beca 
If the language of the revision be plain upon its face, crowded condition of the House — 
the person examining it ought to be able to rely upon it the few remaining d: Lys of the 68th ( 


f it b another volume added to the prior Statutes 
tere, es tale dieas of tho voviden to oth, aod wo The Present Code as Passed by House 
one can be certain of the law without an examination In the interim between the 68th and 6%] 
of all previous statutes upon the game subject.” presses, the differences between th 

However, the Revised Statute s were unlike the Senate committees were reconciled : 
Code (both as first proposed and as finally enacted), was devised. With the consent of 
in that the Code was never and is not now, either tees, the West Publishing Company 
in fact or in intent, a revision of the laws, as ward Thompson Company, publis 

er an tates Compiled Statutes Annotated 
pe = sorrnein Ag h Bie eonclusione may otatutes Annotated, respectively, 


be drawn from the fact that partict nguage has been omitted or wunder a small appropriation of 
supplemented during the leg t course of i jlake v. National > i 
Banks, 23 Wall. 307, 317-320; Bate Refrigerating vs. Sulzberger, mittee to undertake the work of 
157 U. S. 1, 39-41; Penn g : a oal Mining ¢ . . Tr ° E 
930 U. S. 184, 198-9: Lap ogy compilation To meet the fear 
v. Donohue, 240 U. S. 430, 436-7; U 1 State St. Paul M. & M. — : aes . ee ac done 
Ry. Co., 247 U. S. 810, 318; gd Mech 956'U. &. sa7, CATE with which the work was done 
550-1. Cf. contra, Pine Hil ) ; 191, 196. Com creep in, a new system was adopted 
mittee reports are als dmissible rin ric 1 ascertaining the . . 
meaning pn by the pective Ho » the pr ions explained in plained in the Repo rt of the Senat 
the report unless discussion on the floor f tl ise affirmatively ac 9 - ssage 
shows otherwise Blake ational ks 3 : 7. : pl Was prov ided that the passage 2 
Co. v. Deering, 254 U 
U. S. 178, 191 . ; 
Ordinarily the i 1s of individual member f either yuse are . « « repeal at once all legislatior 
not admissible to determi 
vision of the statute Mitchell 
Fed. Cas. 9662, per Story, | 1 
United States v. Union Pacific 72, 7 ted Stat 13 
v. Trans-Missouri Freight Assn 2 318; Duplex C o 
Deering, 254 U. S. 443, 474; cf. contra, United States v. Thind, 1 
U. S. 204, 214 An exception e ts, however, in the case of remarks 
made by a member of either Hou partici , 1e preparatic nm « 
the bill or by the member in I bill n lo TI 
remarks of such Members nr 
discussed Acklin v. Peopl 
Federal Trade Commi 
S. 759; United States v 
v. St. Paul M. & M. Ry 
" Deering, 254 U. S. 448, 475 
5. H. R. 9889, 66th aoe 
6. H. R. 12, 67th Cong 
7. §10742, R, 9389, 66t! 
and §10742, H 12, 68th C 
8 $10746, H. R. 12, 68th 
omitted the words “and conclu 
9. Where the language 
bear the same construction 
must nevertheless be given 
Bowen, 100 U. S. 508, 518 se cited in 
(2d ed.) 182, note 4 The sam esul Id ve een rue of the of t ‘ebruar 24. 1925 
Code as originally proposed See Rept 38. 67th Con 15 : ae 939 ” aos r= 
18 Stat. 113; and 19 Stat. 269, am. 20 Sta 7 ‘ong.: and 82 o 10000, 69th 
11. Hamilton v. Rathbone, 175 $ 2 f presentativ and as reported to the 


was to incorporate all special commission to undertake 


legisl e history 


78, 89-90; Carey 





not 


L 


permanent character not contained ther 
2. Dwight v rritt, 140 U 

S. Rept. 722, 68th Ci 

f alleged r n tl 

yress 


mg 
in 64 


K 


to 
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corresponding pro- 
or to December 7, 
il with matter in 
ng of a period within 
give way to 
statutes at 


nt ther 


corre- 
Large 
with, allows 
m to correct errors 
namely. July 1, 1927, 
general and permanent 
twilight zone, as it 
fevised Statutes and 
cases of in 
corre 
tatutes and Statutes 
which no previous 
ind prevents any 
arise from mis- 


rity in 


ms and the 


new method and 
stem was passed by 
and was reported by 


uit change. 
The Senate Amendments 


Code to the Sen- 
The twilight 
Senators to 
nst errors. Inasmuch 
of passage of the 

by unanimous con- 
reached. This was 

is made permanent. 
reported and adopted, 
and changing the en- 
The Code was not to 
The matter set forth 
prima facie the laws of 
n December 7, 1925. 
repealing prior legis 
Fur- 


he new 
ped. 


by several 


1] 


; 
de was eliminated. 
of the Act as finally 


construed as re- 
enacting as 
Code. In case of 
ission or otherwise 

f this Code and 
n heretofore enacted, 
whatsoever to such 


r as 


nade by the Senate were 


and form part of Public 


The Code As Law 


vas finally determined that the Code 
ified date supersede exist- 

is to the statutory me- 

to the Congress in 
system The Congress 
but in lieu thereof 
ng that the matter set forth as 
identified in such 

‘ima facie the laws." 

ress could include the 

nacted. It chose the 


pen 
C de 


1 
} 


) e 
t 


2 of Public 
this article, 


No 440, 
specifies 
be construed “as 


enacting as new law any matter contained in the 
Code.” From this language the implication can 
be drawn that the Congress regards the Code as 
enacted and as law but not as new law, i.e., only 
as a re-enactment of existing law. Further, section 
2 provides that in case of inconsistency between 
the Code and the provisions of the Revised Statutes 
and Statutes at Large, “effect shall be given for 
all purposes whatsoever” to the Revised Statutes 
and Statutes at Large. From this the implication 
can be drawn that in case no inconsistency is pres- 
ent, the Code is to be given effect for all purposes 
whatsoever. Are these implications correct? 

The difficulty may be illustrated by the ques- 
that will arise in case of an amendment or 
repeal. Suppose an amendment is desired to be 
made to the Railroad Safety Appliance Acts. Is it 
to be made to Title 45 of the Code which contains 
the corresponding provisions, or to the Safety Ap- 
pliance Acts as found in the Statutes at Large? 

If the Code is enacted as law, as suggested by 
the first implication drawn above, Title 45 rather 
than the Statutes at Large must be amended, other- 
wise the law will not be changed. If, however, 
Title 45 does not correctly reproduce the Statutes 
at Large, as has been suggested by the railway 
labor organizations,"* it then, under the terms of 
section 2, only prima facie establishes the law, and 
effect is to be given for all purposes whatsoever 
to the Statutes at large. Therefore an amendment 
to Title 45 would not be an amendment of that 
which is law and which is to be given effect by the 
courts, but would be am amendment of that which 
is shown not to be law and to which the courts are 
directed not to give effect. The result leaves those 
who claim that the Code is enacted as law in the 
position of treating it as law when consistent with 
preexisting law but not when inconsistent. 

Any such result produces an impossible situa- 
tion. If the Congress is to determine in each 
instance the question as to whether the Code cor- 
rectly reproduces existing law, then it is determin- 
ing the very question which the Senate, at least, 
felt it could not determine as to all the Code pro- 
visions as a whole. It was for this very reason that 
the Code was not to supersede the corresponding 
provisions of the Revised Statutes and Statutes at 
Large. There seems no reason to feel that the situ- 
ation is materially altered when a limited number 
of provisions of the Code are in question. An indi- 
vidual Senator, or Senate committee, or the Senate 
itself, cannot be expected to determine with an 
accuracy that would in every case meet with the 
approval of the House of Representatives, the 
President, and the courts, that the provision of the 
Code attempted to be amended was or was not con- 
sistent with the corresponding provision in the Re- 
vised Statutes or Statutes at Large. 

The committee amendment offered on the floor 
of the Senate did not contain the last sentence of 
subdivision (a) of section 2, which reads as follows: 


tion 


In case of any inconsistency arising through omis- 
on or otherwise between the provisions of any section 
»f this Code and the corresponding portion of legislation 
heretofore enacted effect shall be given for all purposes 


whatsoever to such enactments 


This sentence was added on the floor of the Sen- 
ate at the instance of Senator Reed of Missouri, 
daily ed., Tune 25 926 


ng. Ree. 11996-7 
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as shown by the following colloquy between the 
Senator and Senator Pepper: 
Mr. Reep of Missouri. Mr. Pt 
enactment is finally disposed of, | 
do not want to cavil about the matter 
language that is taken out” ought to be restored, by 
I mean the express declaration that if there is any dif- 
ference between the text as appearing in the so-called code 
and the various laws and acts here intended to be codified, 
that the text of the law t shall govern. The Senator 
from Pennsylvania has worked on this matter and is a 
very profound lawyer, but I am not always willing to 
leave the question in such shape that we must have a 
profound lawyer to understand it. I would like to make 
it so plain that it can not be misunderstood. I think the 


amendment ought to be so d that the laws or acts 


esident, before the 
me say that I surely 
but I think the 


by which 


or 


ac 


drawn 
as printed now in the Statutes of the United States should 
be higher evidence than that which contained in the 
code. I do not want to delay the matter a moment. I 
am earnestly in favor of getting the bill passed. 

Mr. Peprer. The committee are entirely of the same 
mind as the Senator from Missouri. It was only a ques 
tion as to the way in which most effectively to attain his 
purpose. We thought that as long as no part of the code 
is enacted into law, it was not necessary to provide that 
in case of inconsisten hat which not law 
and that which is law the law should govern. But if 
the Senator thinks that it would clarify the situation to 
retain the language which was originally proposed, I call 
his attention to it the document which 
I hand him and which reads this way: 

“In case of any i rising through omis 
sion or otherwise between the of any section 
of this code and the corresponding portion of legislatior 
heretofore enacted, effect shall be given for all purpose 
whatsoever to such enactment.” 

Mr. Reep of Missouri. I tl 

Mr. Pepper. 


is 


cy between t 1S 


as it appears 
inc onsistency, 


visions 


nk that will make it safe 
I am authorized to accept that for the 
committee as a part of the amendment, provided on fur 
ther consideration the Senator from Missouri still thinks 
it is necessary to provide that in case of a conflict between 
what is not law and what is law, the thing that is law 
shall control. 

Mr. Reep of Missouri. I recognize the fact that it 
seemingly ought not t en ary to say that, but all 
lawyers recognize the fact that this may appear much 
plainer to us who discuss the matter and know its history 
than it may appear to some court. It may be remedied 
finally on appeal and the true construction reached. 


ecess 


In view of the above expressions, it seems un 
fair to draw from the language of section 2 the 
implication that the Code is enacted into law in any 
ordinary sense, even in t in Which it is 
found that its provisions are consistent with the 
corresponding provisions of t Revised Statutes 
and the Statutes at Large. Literally, it is true that 
the Code was enacted. Further, it is a portion of a 
Congressional statute, and as such is a part of the 
supreme law of the land. Nevertheless, it would 
seem that the understanding of the Senate and of 
the House is clearly that the Code was not to be- 
come law in the ordinary sense. If the provisions 
of the Code are not law in the ordinary sense of 
superseding prior conflicting enactments, it is diffi 
cult to find that the Code is law for the purpose of 
setting forth that which is to amended or re 
pealed in the future. It would seem that despite 
the fact that the Code was included in Public No 
440 as part of the Congressional statute it is to be 
given an effect as though it not included but 


i 
| 
h 


ose 


cases 


he 


be 


19. 67 Cong. Rec. 11998, daily ed., ] 1926 als 
following statement 

fr. Perper: 
goes into the business 
publication thereof; that is performed 
in connection herewith, ’ printing and dis 
tribution, is a provisior ’ his dy statute material shall be ac 
cepted as prima facie ler F «i 1 I courts and the 
departments, and for Rec., 11995 
laily ed., June 25, 

20. he bill 
tained a sentence whi va In lent ] h the ser 
quoted and which t I n 
by the committee 


United 
the law and the 


f the States 


7, 
and 


in 


Title 1 « 
tence 


as pas 1 by : t tion 6 of 


as 


was merely referred as a ¢ 


to 
might be availed of in establi 
lhe of the Senate 
ained from the following collo« 
Mr Wit 5 Mr President, at tl 
question to the Senat 
Statement 
Senate as 


shing 


V lew 


submit one more 
bill In 

that the bill is before 
Whole an 


there 


the 
to amendment, | want 
mistake about this 
Senator’s understanding that the docun 
is the document that is now being acted 
stated by the Chair in the usual and 
“the bill is now before the Senate 
the Whole and open to amendment’ 
is it proposed to enact that document 
If so, a different situation obtains 

Mr. Pepper. Mr. President, the s 
that which was developed by the col 
Senator from Ohio and me at 
i [The matter contained 
ther words, which accounts 
the document upon the Vice-President’ 
ter which it is now proposed to enact 
illustration which the 
is an exhibit annexed to a 
only thing that we are e1 

what effect is t 


not enacting tl 


open 


is to be no 


an 
discussion 
matter, in < 


the 


acting 
declaration as t 
document. We 
I take it that it not necessary 
such, to comply with the rulk 
enacting portion of this measure is 
legal effect and the 
contained in the 
Mer. Wiis 
and correct form, 
before the Senate 
to amendment, it 
the mind of the 
ment? If not 


are 
is 
as 
which declares 
large volume 
Then when the ( 
he has st 
as in Committee of the 
not in the mind of 
Senator that we are e1 
what the resolutior 
paper upon which we are acting? 

Mr. Reep of Missouri. Will the 
sylvania let me answer that question? 

Mr. Pepper. I yield to the Senator 

Mr. Reep of Missouri. Mr. Presider 
from Pennsylvania did me the complimer 
opinion a while ago in regard to one matte: 
I venture to make a suggestion here. In 
we are doing is exactly this, and we « 
form: “ it enacted, That the Congr 
States hereby authorizes Document A” 
that—“to be printed and distributed t 
the United States who fit to pay 
further enacted, That the document 
prima facie evidence of the law of 
case where there is a dispute betwe 
and the law of the land 
the official print shall govern.” 

All we are doing is authorizing the 
lication of the document. That is what 

Mr. Pepper. Mr. President, I take 
the very clear statement which hz 
Senator from Missouri, with wh 
the thing that is open to amendment 
contained in 50 titles of the cod 
which precedes the code and which 
which the Senator from Missouri has 
to which the Chair, as I understand 
ment 

Mr. Wu 
interpretations now placed upon 
Senator from Missouri? 

Mr. Perper. Yes, Mr. President 
Mr. Wu Very well; I 
that understanding 


as ited 
is 
is 


> 


> 
re 


see 


as elsewher 
and I 
wn ft 


plementir 


p 
we 


the 


And the Senator 


the pri 


Dose 


Is have ith 
be the same 


The views of the House appear t 
the Sen 


as shown by the debate on the adopti 
amendments. Mr. Fitzgerald of 
House Committee on Revision of 


Chair 
the 


ate 
man of the 


c ns 
itself 
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‘tion to concur in the volume added to the Statutes at Large,” as Mr. Jus- 
K ! 
| tice Brown stated it, that is exactly what has been 
iid most interest the House done in the case of the Code. The result is attribut- 
ut the entire first title of able to the refusal of the Senate to assume the re- 
language for it. This sponsibility of passing a bill of such magnitude and 
ng and repealing Pro having it absolutely replace the laws of the United 
shail be evidential only. laving it absolutely replace the laws oF the P 
provided that the code States, as was done by the Revised Statutes of 
solutely all the general 1874.2 In consequence, it may be concluded that 
| er 7 925 As . . e . = . . .* > 
re 1. ee the Code differs from a private compilation of Fed- 
ition now becomes sim- Y - 
‘s an authoritative state- eral statutes, such as Federal Statutes Annotated, 
law is presumed to be United States Compiled Statutes Annotated, or 
h by the courts = the Barnes Federal Code, only in that it is officially 
B ony Song evidence sanctioned, available for a _ relatively moderate 
in the House, reenact any price, and may be offered “in all courts, tribunals, 
he bill as passed by the and public offices of the United States at home or 
The law a abroad, of the District of ‘Columbia, and of each 
es BN mg State, Territory or insular possession of the United 
hat law, and always subject States” as establishing prima facie the laws of the 
United States, general and permanent in their na- 
osed apen the -_— ture, in force December 27, 1925.27 It follows from 
.e a — this that no change in law will be effected by an 
it would have been im- . : ¢ 
bill to pass the Senate amendment to the Code. If law is to be changed 
f thi is so large and the chance by orderly process of express repeal and amend- 
- i+ al » aate Sanee . « . . : ° 
a os h o' — ee ment, the basic statutes as appearing in the Revised 
th ‘ 1 tre ~e n ’ ~ — 
nance eellgpe pep mney By Statutes and Statutes at Large must be repealed or 
felt apprehension of danger from error, : 
; n for postponement of its taking amended. It may further be observed that, since 
would permit a session of the only utility of the Code is to form a convenient 
f eves to intervene The method of presenting the statutes in force on De- 
er s too grez oO assume ~ - 
qed te eye cember 7, 1925, the only result produced by an 
ill the laws of the United amendment of the Code would be to make it incor- 
lone by th d Statutes in 1874 rect as a reproduction of those statutes. 
e conclusions would seem to be Evidencing the Code 
by ing to acc scevers sec. . = P ° ° ° 
ay i ikiny int iccount several sec Subdivision (b) of section 2 of Public 440, pro- 
as passed by the House which were vides that 
»y the Senate amendment: Such as 
bas xg F e . ad = * =. uch he Copies of this Act [which includes the Code] printed at 
ealing the /‘\cts reproduced in the the Government Printing Office and bearing its imprint 


tion providing that the repeal should shall be conclusive evidence of the original of the Code 
ts done or rights accruing, nor affect in the custody of the Secretary of State. 
iny office or change the term thereof; The effect of this provision can be understood by 
viding that all offenses committed having regard to the method of establishing the 
repeal might be prosecuted as if the ordinary statute of Congress. 
t been made; the section providing Upon the passage of the bill by both Houses, 
of limitations existing at the time of an enrolled copy thereof, signed by the President 
f the Code should remain in force as of the Senate and the Speaker of the House, is 
mmitted prior to the repeal; the sec- transmitted to the President of the United States 
that the arrangement and classifica- for his signature. If signed or permitted by the 
President to become law without his signature, the 


several sections and the insertion of sec- 


were made for convenience and not ‘ SKS 
Pe — et. =e n solving the conflict to the dates upon which the respective statutes 
CidWw, ald > section providing that were enasted. Does the Senator len Penncytoanio * think such a 
t f the Code was not to affect or provision should be inserted in the enacting part of this compilation, 
‘ : ~~ . or would the courts have the power to do that independently of any 
issed since December Ts 1925, which such provision in a enactment ? ned , _ : ; 
have full eff . sf me A « . Me. Perper: he committee had contemplated the necessity o 
have tull effect as if passed after the some such provision in case the original plan had been followed of 
the Code Under the svstem adopted seeking the enactment of the code as a body of law. In that case the 
: - effect of simultaneous enactment of all the provisions would have 
was considered unnecessary to rendered it important to safeguard the situation in the way the Senator 
. 4 -d bv the liffe has indicated. Under the present proposal, however, the matter con 
tC causee ry the different tained in the code is not enacted into law at all. It is merely set forth 
duced matter was en under the authority of Congress for the convenience of its users, and 
is given an evidential effect, but in no way supersedes the existing law, 
w itself becomes law.—67 Cong. Rec., 11995, daily ed., June 25, 1926 
' Fed . - 26. See statement of Chairman Fitzgerald of Howse committee, 
that codification of the noted above 
sen] in sarely 27. See the statement (during the debate on the motion to concur 
ue 1 mere ly another n the Senate amendments) of Representative Ramseyer of Iowa on the 
floor of the House, concurred in by Representative Fitzgerald of Ohio 
j chairman of the House Committee on Revision of the Laws: 
yortion of section 6 Mr. Ramsever: . . . I should like to ask the gentleman a few 
as questions, the first of which is this: There are some private com 
pilations of the United States statutes I think the West Publishing 
¥f the several sections of this Co. has one. 
rs have been made for con Mr. Roy G. Firzceraro: Yes, 

Me. Ramsever: The only difference between such a private com 
tor in this way, that the first pilation and the one which the gentleman is now presenting, is that this 
ion 6 we omitted from the codification of the law, if taken into court with reference to any par 

that certain things are no part ticular section of the code, would be taken as prima facie evidence that 
w taking steps to set forth the that is the law. To be absolutely certain about what the law is, you 
¢ law, we thought it unneces would still have to go through the numerous statutes at large and 
zs, and so forth, should not be prove up what the law is; that is, if any question should arise as to 
daily ed., June 25, 1926. that particular section that you are presenting to the court being the 
quite common in enacting com law, then you would have to bring in the acts and prove it up 
at in cases of conflict between Mr. Roy G. Firzceratp: The gentleman is correct.-67 Cong 
pilation reference may be had Rec. 12132, daily ed., June 26, 1926. 
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enrolled copy is transmitted by the President to the 
Secretary of State. If returned by the President to 
the Congress and passed over his veto, the enrolled 
copy is transmitted to the Secretary of State by 
the President of the Senate, or the Speaker of the 
House of Representatives, in whichever House the 
bill was last approved. This enrolled copy in the 


custody of the Secretary of State is known as the 


original.?* The Secretary of State thereupon causes 
it to be reprinted at the Government Printing Office 
in pamphlet form and subsequently in the form 
of the Statutes at Large 

The courts will take judicial notice of Acts of 
Congress and the enrolled copy constituting the 
original is the document of which judicial notice is 
taken. This original is binding upon the court and 
is the document by which the court will be finally 
governed.” In addition to taking judicial notice of 
an original of an Act of Congress, certain other 
documents constitute admissible evidence of an Act 
of Congress.*® Thus the printed volumes of the 
Revised Statutes are legal evidence of the laws and 
treaties therein contained.*' The printed volume of 
the second edition of the Revised Statutes which is 
a republication, not a reenactment of the Revised 
Statutes, is also legal evidence of the laws therein 
contained.” Finally, the pamphlet copies of the 
Acts of Congress and the bound copies of the Stat 
utes at Large are legal evidence of the laws and 
treaties therein contained Any of these volumes 
may, therefore, be offered in evidence to establish 
an Act of Congress. Such volumes are, howevet 
only evidence and may be outweighed by contradic 
tory evidence of higher authority. Such evidence 
would be the original, in the custody of the Secre 
tary of State, of the Revised Statutes or of the pat 
ticular Act of Congress in question. 

In the case of the Code, however, the process 
above described is reversed. The printed volumes 
from the Government Printing Office are not 
merely legal evidence of the original of the Code in 
the custody of the Secretary of State. They are 
conclusive evidence of it. Therefore, the original of 
the Code in the custody of the Secretary of State 
may not be used to contradict the printed volume, 
which is the sole means of finding out what Con 
gress put into the Code. The legal effect given to 
the matter contained in the Code, after being thus 
evidenced, has been explained above. Of course, th 
first two sections of Public No. 440, inasmuch as 


they constitute no part of the Code, may be estab 


30 


28. §204 R. S 


29. Field v. Clark, 148 1 S. 64 

80. The customary practice of peaking { ffering “‘evidence’ 
to establish an Act f Congress s n f wed in this articl 
Strictly the term is inappropriat ar sleading See the se 
Gardner v. The Collector Wal 49 . the enrolled |} f 
statute under examination was sigt I t President wit i 
and day attached to his signatur but not tl ear It was soug 
establish the year by refer e tot t rds f Congress, but « nse 
contended that if the President's 1 5 fective “‘ir respe t 
the year when it was made, r resort t ad to extrins evider 
to supply that defect.” rhe Supreme ( t 

“The statute under consideratior : statute, as distir 
guished from a private statute It is one which the courts 
judicial notice, without proof, and. therefore the ise of the w 
‘extrinsic evidence’ are inappr S s < e not proved as 
issues of fact as private statutes aré¢ But if w suppose the phrase 
to have been used to express the sources of information to wil 
court may resort, the propositior s st nadmissil 

“We are of opinior therefor t rinciple as well as authority 
that whenever a question aris na t of law of the exist 
a statute, or of the time wher statute k effect, or of tl precise 
terms of a statute, the judges w 1 upon to decid t. hav 
a right to resort to any sour f inf n which in its nat 
capable of conveying t the jud mit 1 ir and satisf 
answer to such questior always s« st for that w h it s 
nature is most appropriat nless tl S wv has enacted a 
ferent rule.”"—[page 511 

SI 18 Stat 113 

:9 19 Stat. 269 St 

; 28 Stat. 615; $908 R. §S 











lished in the same fashion as any other Act in the 
Statutes at Large.** 
The Future of the Code 

Two probabilities are apparent as to the future 
of the Code. If it is shown in the next few years 
that the Code has but a small percentage of error, 
there is the chance that the Congress will pass an 
\ct causing the Code to become a law in the ordi 
nary sense in that it will supersede and repeal all 
corresponding provisions of the Revised Statutes 
and the Statutes at Large. In the second place, the 
Code may become the basis of a real revision of th 
laws. Despite its title, the Code, as originally pro 
posed, did not contemplate a real revision. The 
Code as finally promulgated no longer purports in 
its title to revise the Acts of Congress, but merel 
to consolidate, codify, and set them forth 
of its provisions are inconsistent; many are obso 





lete ; others are repetitions or lacking in clarity. In 
the view of Mr. Fitzgerald of Ohio, Chairman of 
the House Committee on Revision of the Laws, 
If this committee, of which I have tl honor to be 
chairman, retains the confidence of the 
intention t present trom time to tn fterent titl 
of this code w real revisions, so that the t 
ter may be cut out and the law n 


\ revision title by title gives t lO! 
tailed consideration and intensive cooperation with 
the various branches of the Government concerned 


which is ‘not possible in revision en blo« It is the 
method by which the Federal Judicial Code and the 
Penal Laws were revised. It is submitted that it 


is the only method by which such great subjects 
as the revenue, immigration and naturalization, 
railroad, public land, banking, military, naval, navi 
gation, and other Federal laws may be adequately 
revised. The Code, if brought up to date at least 
once a decade, affords the basis by which this inten- 
sive revision may be greatly facilitated. 
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Senator Walsh at Chicago 


enato! lhomas ] Walsh, ot Montana, was 
the guest of the Chicago Bar Association at luncheon 
on Monday, November 22, 1926. The attendance was 
so large that more than three hundred members of the 
\ssociation were unable to gain admittance to the din 


Sy 


ing room until the tables were cleared awa In the 
absence of Presi lent Boyden, Vice-Pre lent Carl R 
Latham presided 

Senator Walsh’s address, according to the Chi 
cago Bar Association Record’s account. “wa an ex 
tremely clear and effective statement of thi opposi 


1] 


tion to a bill which has been pending before Congress 
since 1912 providing that the practice in Federal Courts 


shall be uniform throughout the United States. He 
agreed that there was a great deal of honest diversity 
of opinion in reference to the advantages of the pro 
posed reform but expressed the opinion that there was 
no very great demand for it among members of the 
Bar generally. In tracing the history of the proposed 
legislation he called attention also to the fact that at 
no time had a majority of the Judiciary Committee 


supported the bill.’ 









THE COLORADO RIVER AND THE CONSTITUTION 





ck of States Over Agreement—History of Case—Attitude of Arizona and Califor 
Move for a Six State Compact Blocked—Suggestion for Suit in U. S. Su 
preme Court to Adjudicate Rights of Various States—Question of Juris- 
diction 





By Wayne C. WILLIAMS 
Member of Denver, Colorado, Bar 


lo River situation has reached an \s we follow the delegates home we must 

the seven states which have look at the map, for geography and physical align- 

; at stream that flows across ment now become vital. The seven states involved 
\merica are hopelessly deadlocked in include Colorado, where the river chiefly rises 

as to their relative rights in the river. among the eternal snows of the Continental Divide, 
presented to the nation a tangled Utah and Nevada and Arizona through which it 

King ol the elements of politics, law, fows, with Wyoming and New Mexico which con- 
and economics, and the solution must ain some of its tributary streams, and California 
ne for there is really no hope that any . 


= ; whose eastern boundaries are washed by the river 
ill solve the problem. . 


and from which the enterprising Californians hope 
to make storehouses of electric power to supply 
their growing millions, 

The states roughly group themselves into the 
northern and southern group, the upper and lower 
states, the latter group including Arizona, Nevada 
and California. But this alignment did not trouble 
the waters of the river, not at first. 

The delegates went home and six states promptly 
History of the Case ratified. The Federal Government also ratified; it 
looked as if the compact was a certainty, that one 
of the greatest interstate controversies had been 
agreeably and sensibly settled without suit or heat 
or any sort of strife. The entire West was con- 

gratulating itself upon the division of the waters, 

origin and development of and everyone breathed easier for there would now 

nd the states involved were all con- be water for all, with no delays, no litigation and 
the adjustment of what promised to no unnecessary expense. 

The Federal Government Then something happened—Arizona refused 

for that wizard of adjust- to ratify. In place of Arizona, it might be well to 

He rbert Hoover “repre- use the name of her governor, W. P. Hunt, for he 

all went well. Hoover was the personal obstacle which held up ratification. 

yver many a perilous shoal In 1922, the governor made the ratification of the 

of the river were all divided, water pact a state issue—and won on it. Since 

and the delegates went home then Arizona has stoutly refused to ratify, she con- 

tinues to refuse and all the persuasive powers of a 

somewhat unusual in the Hoover have failed to budge her. This is not the 

under the Constitution of place to elaborate or discuss Arizona's refusal. The 

[t takes its authority from enemies of Governor Hunt (even in his own state) 
10, Paragraph 2 which provides: speak harshly enough of his stand; they say 
ut the consent of Congress enter Arizona could have been reasonable and have 
mpact with another state. entered into the compact and be done with it; that 
‘the states to enter into a compact Hunt made a non-political question of economic 

ess has been very rarely ex- policy a football for politics. Indeed their language 

. of that right in this instance 1s far harsher than any that may be used here. 

and to eliminate and But this does not seem to annoy the governor and 
Congress had previ- Arizona is “off the reservation”; she will not ratify. 
formation of such a That is quite clear. 

Speaking from the standpoint of constitutional 
law, it seems clear that the compact is not yet 
for, since, if the others have accepted and as 

it then went back to the long as the pact is not formally withdrawn, any 
for ratification by the various states. state may reopen the question and ratify where for- 
merly it refused to do so. But in the present state 


remedy 1s proposed we must 

ry of the controversy and 

nflicting claims. This recital 

picture of the way the deadlock 

| furnishes the ground work for 

tion of the application of certain con 
inciples and the interpretation of those 


upreme Court of the United 


first place the controversy was settled 
erybody thought it closed—when the 
s through their chosen representatives 

Mexico, and agreed upon a 
y all the waters of this 


widin 
iding 


wit! 


states concerned. President 
Hoover as a representa- 
nment, but as the compact done 
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of mind of Arizona a ratification now seems 
hopeless. 

Then came step number three: The three 
lower states tried to arrange a three-power com- 
pact among themselves to divide their share of the 
waters of the river. California, Nevada and Arizona 
met twice to do this, but failed to agree each time. 
California twice ratified the pact, the first time 
without reservation and the second time with cer- 
tain reservations which were intended to give her 
more use of water for power, from the river. 

Meanwhile a new plan was offered, that of hav- 
ing the six states that had first ratified to ratify 
again as a six-state compact and leave Arizona out 
of it. This looked feasible, but California spoiled 
the new plan by attaching new conditions to her 
ratification, thus ending the movement for a six 
instead of a seven-state compact. 

The next step in the history of the case came 
on October 22, 1926, when the California legisla- 
ture again called an extraordinary session. The 
Governor refused to ratify the six-state compact. 
The Assembly of California was in session scarcely 
two hours and the vote against ratification was 
almost unanimous. This leaves the compact unrati- 
fied with the Johnson-Swing Bill pending before 
Congress. California favors the Johnson-Swing 
Bill, but the upper states are against it. This Bill 
provides for the construction of the great Boulder 
Dam on the river in Arizona and from this dam 
water will be taken for use in the cities of Cali- 
fornia, and electric power generated for use 
throughout the southwest. The upper states are 
strenuously objecting to the passage of the Johnson- 
Swing Bill and the Federal Power Commission has 
so far rejected applications for the right to impound 
water on the Colorado River and its tributaries 
These rejections have come largely because of the 
protests of the upper states. 

Thus the entire situation respecting the Colo- 
rado River has developed into a deadlock. 


The Law of the Case 


There remains one other course of action 
which would now seem to be apparent and that is 
a lawsuit in the Supreme Court of the United 
States under its original jurisdiction. The objec- 
tions which have been made to a lawsuit are that 
it will require too much time and not prove satisfac- 
tory to the states, but there is now apparently no 
other course of action left open. So long as the 
states, left to themselves, might have agreed among 
themselves and formed a compact embodying that 
agreement, Congress and the Courts would un- 
doubtedly have refrained from interference, but with 
the states hopelessly at odds with each other there 
is but one other place to turn and that is to the 
Supreme Court of the United States which, under 
its original jurisdiction and as expressed in its 
previous decisions and under the provisions of the 
Constitution of the United States, may and should 
adjudicate the relative right of the various states 
in this river. Congress has no power in the 
premises and can pass no law respecting or affect- 
ing the rights of the states in Interstate streams. 
The Supreme Court alone, when its power is prop- 
erly invoked, may adjudicate these rights. 

This question of constitutional power and juris- 
diction was never fully nor satisfactorily settled 
until the great case of Kansas vs. Colorado, 20¢ 


U. S. 46. The opinion by Mr. Justice Brewer is 
statesmanlike and far-reaching; it is one of the 
greatest cases of constitutional interpretation among 
all the decisions of the Court. In this decision will 
be found ample authority for invoking the jurisdic 
tion of the Supreme Court to settle the controversy 
and so important is the matter to the seven states 
and so acute has the controversy now become that 
an appeal to the courts seems the only probable 
course left to the state. 

In Kansas vs. Colorado, the State of 
complained in the Supreme Court of the United 
States that Colorado was using more than her share 
of the water of the Arkansas River. There were 
two questions to decide—one of law and one of 
fact. The question of law involved the jurisdiction 
of the Supreme Court; the question of fact was 
plain one as to whether the State of Kansas had 
suffered in the use of the water of the Arkansas 
River by Colorado. Constitutional lawyers will 
recall that on the question of fact the Court 
held that Kansas had not made out a case against 
Colorado. 

On the constitutional questions Judge Brewer 
went deeply into the whole matter, basing the ju- 
risdiction of the Court fundamentally upon the pe- 
culiar language of the Constitution which grants 
judicial power to the Supreme Court. He points 
out that the grant of judicial power was different 
from the grant of legislative power, in that the 
grant of legislative power merely enumerates the 
subjects upon which Congress may act and that 
it is not a general grant of power. The grant of 
judicial power is an unlimited grant. Article ITI, 
Section 2 of the Constitution, provides “that the 
judicial power extends to all cases of law and equity 
under the Constitution.” This language, says Judge 
Brewer, is neither a limitation nor an enumeration ; 
it is a definite declaration; “is an unrestricted gen- 
eral grant of the entire judicial power.” It is worth 
noting as incidental to this decision that Judge 
Brewer here laid down a rule of constitutional con- 
struction which will have far-reaching consequences 
in the years to come upon the development of cer- 
tain governmental powers, for the same language 
is used in granting the executive power that is used 
in granting judicial power. 

But we are concerned primarily with the as- 
sumption of the jurisdiction by the Supreme Court 
in a controversy between two states over the water 
in an Interstate stream. This particular language 
of Judge Brewer should be quoted: 


Kansas 


Speaking generally, it may be observed that the jud 
icial power of a nation extends to all controversies justici 
able in their nature, the parties to which or the property 
involved in which may be reached by judicial process 
and when the judicial power of the United States was 
vested in the Supreme and other courts all the judicial 
power which the Nation was capable of exercising was 
vested in those tribunals, and unless there be some 
limitations expressed in the Constitution it must be held 
to embrace all controversies of a justiciable nature aris- 
ing within the territorial limits of the Natio 
who may be the parties thereto. 

As finally adopted, the Constitution 
visions for the Senate taking cognizance 
tween the States and leaves out the except 
to in the jurisdiction granted to the Supreme 
carries with it a very direct recognition of 
to the Supreme Court is granted jurisdict 
troversies between the States which are 
their nature 

Clearly this controversy is one of a justiciable nature 
The right to the flow of a stream was one recognized at 
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the tresspass upon which a cause of 
juestion arises between two States, one recog- 
ly the common law rule of riparian rights 
prescribing the doctrine of the public 
flowing water. Neither State can legislate 
its own policy upon the other. A stream 
the two and a controversy is presented 

f that stream It does not follow, however, 
not determine the rule which 
states or because neither 
upon the other, that the 
one of a justiciable nature, or 
ower which can take cognizance of the 
determine the relative rights of the two 
the disagreement, coupled with its effect 

1 passing through the two states, makes a 
stigation and determination by this court. 
riation of the entire flow of the river 

1d to make the lands along the stream 

It would be taking from the adja- 

h had been the customary natural 
-haracter. On the other 
Kansas, that the flow- 
rkansas mu in accordance with the 
the common law of England, be left 
wont to flow, no portion of it being 
Colorado for the purpose of irrigation, 
effect to perpetuate a desert condition in 
rado beyond the power of reclamation 
1 dispute of a justiciable nature which 
to be tried and determined. If the two 
1 nations it would be 
Neither of these wavs 

d by decision of this 


(ongress Car 
two 


ce its own policy 


between the 


uses to be 


, : 
its arable 


Ni 
“( ntention r f 
of 


utely independent 


from the opinion of Judge Brewer 
Kansas vs. Colorado are quite suffi- 
that the Supreme Court has juris- 
he controversy 
n for such a suit came from Colo- 
its Attorney General, the actual pro- 
le by Honorable Fred S. Caldwell, 
Attorney General of the 


ction 


Assistant 
sal was broached to the other states, 
taken Should Colorado or 
e six states go into the Supreme Court 
1 States on an original bill of equity 
originally agreed upon be- 

it would certainly seem 

f the states to the compact could 
accept its terms. They would un- 

be barred by the operation of an equit- 
1. This would leave Arizona alone re- 
to the division of the water which 
ad made. It would remain for the 
int a referee to take testimony and 
t share Arizona has in the water of 
bject to the compact as ratified by six 
May it not also be said that the very 
this controversy is in the Su- 
United States. It is the one, 
which the citizens may 
tice. It has settled other and more se- 
versies between states, and it can cer- 
idicate this controversy in less time than 
1ave occupied in debating 


has been 


+1 


+ |b 


settle 
of the 


rtial tribunal t 


final 


1 final decree by the Supreme Court 
ited States would be a complete and 
iudication of the whole matter not sith 
diplomatic negotiations nor to the whim 
te or legislative ratification 
nsideration of law and of fact and of 
lic policy points toward a judicial set- 


definite ad 
ject to new 
S enmadios 


sound 


tlement of the dispute over the Colorado River in 
the highest court in the land. 


The Selden Society 

The American Secretary and Treasurer of the 
Selden Society has sent out to its American mem- 
bers his annual circular reporting thé progress of 
the Society and asking for their subscriptions. 

As Mr. Hale says in this circular, “the Selden 
Society is the oldest and most perfect representa- 
tive of the solidarity of English and American 
lawyers. Since 1877, when Maitland in England 
and James Bradley Thayer in America (with many 
others) began urging its services and its needs on 
the bars of both countries, the Society has done 
notable work. It has always needed money badly. 
Since the Great War it has needed help more than 
ever. The fall in the value of money and the rise 
in the cost of printing have left it very poor. In 
recognition of this some members, old and new, 
English and American, are acquiring the delightful 
habit of paying every year sums in addition to their 
subscription. Extras of $25 and $50 occur and 
gratify the Treasurer. But in spite of all, the So- 
ciety remains poor, and so we rely on each member 
to bear this situation in mind and to do the best 
he can, and do it every year. 

“The Selden Society is deeply grateful to those 
new members who joined following their trip to 
England with the American Bar Association. It 
has shown this gratitude in a substantial way by 
presenting to each of them one extra volume, so 
that they began with the first volume issued after 
they subscribed and did not have to wait until 2 
delayed volume had been issued to prior subscrib- 
ers. This gratitude, like that in the fable, is in part 
a lively sense of favors to come, and it is hoped that 
new members will continue their subscriptions and 
procure others who shared the pleasures of the 
English trip to add their names to our list. Nothing 
in the way of subscriptions received has ever ap- 
proached the ability of the able editors in England 
to spend the money of the Selden Society to good 
advantage.” 

No one can read such an entertaining article 
as that by Judge Riddell upon the subject of “When 
Law was Law” in the October issue of the JouRNAL 
without recognizing the gratitude which the bar 
ought to feel and to show by practical means to- 
ward the Society which supplies as much erudition 
and as much solid entertainment as the Selden 
Society puts into print from year to year. 

The volumes which the Selden Society is liable 
to publish before long include a volume of the Year 
Books, Sir Frederick Pollock’s edition of Selden’s 
“Table Talk” and Professor de Zulueta’s edition of 
the Liber Pauperum of Vacarius. 

About the “Table Talk”, Sir Frederick Pollock 
writes Mr. Hale that it will be edited from a manu- 
script recently acquired by Lincoln’s Inn and that 
this manuscript looks as if it would give a 
better text than any vet known. It is one which 
was not known to S. H. Reynolds, Esq., in 1892, al- 
thoueh Mr. Reynolds is the only critical editor of 
the Table Talk prior to this edition. 

The address of the American Secretary and Treas- 
urer of the Selden Society is: Richard W. Hale, 60 
State St., Boston, Mass. 
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THE YEAR IN RETROSPECT 

The vear now drawing to a close has fur- 
nished grounds for genuine satisfaction to 
the American Bar. It has furnished it with 
big problems with which to deal—and it is 
only by grappling with such problems that a 
man or an association of men can achieve 
full development. Much has been at- 
tempted, something worth while has been 
done in various directions, and, what is more 
important still, the groundwork has been 
laid for what we believe will be a further and 
more general advance in the next few years. 
The process of education which must pre- 
cede all improvements in a field so large as 
that of the administration of Justice, and one 
in which the popular element under our sys- 
tem of government has so much to say, has 
gone steadily on. Never before in our his- 
tory have the press and public evinced such 
a spirit of intelligent cooperation as in 
recent times. 

First of all, the important things to be 
done in order to achieve desired improve- 
ments have been further clarified during 
1926. There is a definiteness in program 
which was lacking some years ago, no mat- 
ter how clearly a few members of the Bar 
saw or sensed the direction in which prog- 
ress must be made. The Bar need no longer 
feel hesitation on this point, and the public 
need not confine itself to the vague adjura- 
tion to the Bar to “do something.” The out- 
standing things to be done in the field of pro- 
cedural improvement were set forth in Dean 
Roscoe Pound’s address at the Denver meet- 
ing of the American Bar Association, with a 
clarity that leaves nothing to be desired. 


“T assume,” he said, “that sooner or later 
we shall give up the exotic idea of a code of 
civil procedure, or a practice act in its image; 
I assume that at a time not far distant we 
shall revert to the common-law system of 
regulating procedure by rules of court in- 
stead of committing its details to legislation 
after the Romanized model unhappily 
adopted in New York after 1847. So I as 
sume that the practice act of the future will 
at most deal only with the general features 
of procedure and prescribe the general lines 
to be followed. It will be an enabling act, 
empowering courts to do things, not a re 
stricting act, imposing a mass of detailed 
limitations upon every action of the tribunal 
It will leave details to be fixed by rules of 
court, which the courts may change from 
time to time as actual experience of their ap- 
plication and operation dictates. I assume 
that in the framing of these rules, the courts 
will be advised and aided by a judicial 
council. These two things, regulation of 
procedure by rules of court and the judicial 
council, are at the foundation of all effective 
procedural reform.” 

In the specific field of improvement in the 
administration of criminal Justice there has 
been unusual activity during the past year 
on the part of Bar Associations and other 
agencies—all of which has aided in making 
problems and remedies clearer than before. 
As might have been expected, it is here that 
the public manifests the greatest interest. 
The problems have been attacked from a 
scientific standpoint and efforts, certainly 
unprecedented in this country, to gather the 
actual facts of how the law is being admin 
istered have been made. The statistics are 
still incomplete in many respects, but actual 
experience has been consulted sufficiently to 
furnish firm ground for a number of im- 
portant proposals. It is this reference to 
history and more recent experience which 
distinguishes the present efforts in this field 
and furnishes basis for hopes that things 
worth while will be ultimately accomplished. 
There is a marked absence of the “a priori” 
method of dealing with such problems, in 
spite of its allurements. The present move- 
ment emphatically has its feet on the ground. 

As a natural and necessary accompani 
ment of the interest in procedural improve- 
ment, the past year has witnessed increasing 
efforts to insure the operation of the ma- 
chinery of Justice by the best men obtain- 
able. Nothing can be more important than 
this, and it affords real satisfaction to record 
that the press and public are manifesting 
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sympathy with the activities of Bar Asso- 
ciations in this direction. It is becoming a 
recognized part of the duty of an Associa- 
tion, particularly in the larger centers where 
personal contact and knowledge are difficult, 
to place the special knowledge of its mem- 
bers at the service of the public by preparing 
a list of the best candidates for judicial posi- 
tions. It is safe to say that in no case have 
such recommendations been without some 
effect, and it is known that in may cases 
they have had a marked effect and have been 
instrumental in maintaining or improving 
the character of the bench. Continuation of 
such activities is of course vital, as no 
amount of procedural improvement will be 
able to counterbalance the defects of a 
poorly qualified bench. 

The fact that such efforts are being made, 
that the activities of the profession for im 
provement are so widespread, is all the evi- 
dence needed to show that the Bar Associa- 
tions of the country are, as a rule, in a 
healthy condition and are constantly adding 
to their numbers and influence. Moribund 
or self-satisfied and quiescent organizations 
do not express themselves in this fashion. 
During the past year the American Bar 
Association’s membership went over the 
25,000 mark, and many state organizations 
reported notable increases. Furthermore, 
reports of the proceedings of the State and 
larger local Associations reveal how much 
more clearly they are beginning to realize 
their powers and _ responsibilities. Com- 
mittee reports, debates, resolutions all show 
that they are beginning to do things. 
Nothing that pertains to the administration 
of Justice is alien to them. Legal education, 
better standards for admission to the Bar, 
both ethical and educational, procedural im- 
provement, restatement of the law, legal aid 
to the poor, methods of dealing more effec- 
tively with the unworthy members of the 
profession—these and many other subjects 
were taken up at the meetings in 1926 in no 
merely academic spirit and dealt with from 
the standpoint not only of professional 
honor but of public interest. 

But these quickening impulses of the 
time are by no means confined to the Asso- 
ciations just mentioned. An astonishing 
number of what may be termed auxiliary 
organizations of men of the profession 


whose special work gives them something in 
common have been formed. During the past 
year many of these have been particularly 
active 


There are Prosecuting Attorneys’ 


Associations, Judges’ Associations, Magis- 
trates’ Associations, County Attorneys’ Asso- 
ciations, and there was recently formed an 
Association of Referees in Bankruptcy. The 
list is by no means exhaustive, but it suffi- 
ciently indicates the stirrings in the profes- 
sion of which the American and State Bar 
Associations furnish the most familiar evi- 
dence. Members of these auxiliary organ- 
izations are of course generally members of 
the local, state and national bodies, and the 
conclusions they reach from an interchange 
of ideas on their peculiar problems find their 
way to the committees and at times doubt- 
less to the programs of these organizations. 

To the profession as a whole the past 
year has furnished additional reasons for 
satisfaction in the thought that its members 
are living in one of the most interesting pe- 
riods of legal history. They are living in a 
period when the most remarkable effort of 
modern times to restate the law is being 
made; in a period when the adaptation of 
common law principles to new and hereto- 
fore undreamed of activities presents prob 
lems quite as difficult as the earlier adapta- 
tion to new conditions in a new country; in 
a transitional period in which the law must 
be made to serve the needs of a population 
which in the past few decades has changed 
from a rural to a predominantly urban char- 
acter; in a period when the importance of the 
law as a public profession, as distinguished 
from a purely private pursuit, is recognized 
more generally than ever; in a period, fin- 
ally, in which a larger historical outlook and 
a fuller emancipation from rule-of-thumb 
ideas of the profession are becoming the 
common property of all. Never before did 
the chosen profession of the law offer 
greater interests or greater spiritual satis- 
factions. 


SPECIAL NOTICES 

We have been asked to call special at- 
tention to the notice regarding the oppor- 
tunity to purchase copies of the “Annotated 
Canons of Legal Ethics,” authorized by the 
Executive Committee, as this is the last issue 
in which it will appear. It will be found on 
page 825 of this issue. 

We should also like to direct attention 
to the notice of the Publications Committee 
regarding the volumes commemorating the 
Association’s visit to England, Scotland, Ire- 
land and France, which appears on page 873, 
and another regarding a binder for the Jour- 
nal, which will be found on page IV of the 
Index bound in the middle of this issue. 
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MASSACHUSETTS JUDICIAL COUNCIL MAKES 


SECOND REPORT 


HE Judicial Council of Massachusetts, created 
by the Legislature in 1924 for ‘the continuous 
study of the organization, procedure and pra 

tice of the judicial system of the Commonwealth,” 
has filed its Second Annual Report to the Governor 
The First Annual Report was filed on November 
30, 1925, and was the first report of its kind made 
by any State judicial council. Since that time the 
idea of a judicial council composed of both judges 
and members of the bar as an advisory body 

which was first planned by the Massachusetts 
Judicature Commission in its Report in 1921—has 
attracted attention throughout the country as a 
sound method of planning the development of 
courts and practice gradually to meet changing 
conditions from time to time. Councils have been 
created in several of the States and the subject is 
being studied by committees of the bench and bar 
in others. Accordingly, this Second Report of the 

Massachusetts Council is likely to receive wide 

spread attention both in and out of the Common 

wealth. The Council is made up of Hon. William 

Caleb Loring, a former Justice of the Supreme Judi- 

cial Court, Hon. Franklin G. Fessenden of Green 

field, a former Justice of the Superior Court, Judge 

Charles T. Davis of the Land Court, Judge William 

M. Prest of the Suffolk Probate Court, Judge 

Frank A. Milliken of the New Bedford District 

Court, Addison L. Green of Holyoke, Robert G. 

Dodge, Frederick W. Mansfield and Frank W 

Grinnell, the last four being members of the bar 

appointed by the Governor 
The Report of 71 pages covers a variety of sub- 

jects and is supplemented by appendices containing 
copies of Special Reports made by the Council dur- 
ing the year, a circular letter of the Administrative 

Committee of the District Courts relative to pro- 

cedure and to the recent “crime” Acts, statistical 

tables, and drafts of legislation which is recom 
mended. 

3esides the study of the judicial system which 
was the purpose of the creation of the Council, the 

Legislature requested the Council to consider and 

report on two special matters by a Resolve passed 

at the last session. The Report opens with a brief 
account of the work of the Council during the year 
and with the renewed recommendation that the Act 
authorizing the Chief Justice of the Superior Court 
to call up justices of the District Court to sit in 
the Superior Court with juries in the trial of 
appealed criminal cases be made permanent. This 
Act was originally adopted in 1923 as an experi 
ment for three years. Under it the Chief Justice of 
the Superior Court was enabled, by the use of Dis- 
trict Court judges when needed, to break the con- 
gested criminal dockets in the Superior Court by 
offering defendants who had appealed, the oppor- 
tunity for jury trial for which they appealed. 

It was found in very many cases that when they 

had the opportunity for a trial they did not want 

it but pleaded guilty and took their sentence 
The Council says: “To let the practice of call- 
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ing up Justices of the District Court m 
uld be to cut down the present judicia 
force of the Superior Court,” and that “it is of vital 


importance that the statute should not be allowed 
to lapse on July 1, 1927.” 


end now we 


Waiver of Jury Trial in Criminal Cases 

The Council also renews its recom 

of a statute to give defendants in crin 

(other than capital cases) the opportunity to waive 

the right to trial by jury in the Superior Court and 

to be tried by a judge without a jury if they so 

desire. This has long been the practice in 
and Connecticut, and in an opinion of 

Judicial Court recently the Court stated that while 
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Superior Court “the legislature which imposed the 
limitation can remove it. In doing so it will be act- 
ing within its constitutional powers as the right of 
the accused to a jury trial on disputed facts will 
not be lessened.” Accordingly the Council sul 
an Act for the consideration of the coming Legis 
lature. 
An Opportunity for Prompt Trials in Court With- 
out Technicality 

The Council also calls the attention of the pub- 
lic at large to the fact that the Municipal Court of 
the City of Boston, with jurisdiction in cases in- 
volving amounts up to $5,000, has provided some 
thing which many people have been « 
“namely, an opportunity to get prompt decisions in 
court after trials stripped of technical rules.” The 
Council says “the rule is not antagonistic to the 


ing for, 


arbitration movement ;” it simply gives the oppor 
tunity to those who prefer a judicial decision to an 
arbitration by laymen to get it quickly in this court 


if both parties sign an agreement “that this case 
shall be placed on the ‘speedy cause list’” and that 
they “waive, subject to the discretion of the court, 


(1) any further pleadings, (2) all rules of evidence, 
(3) the right to file interrogatories, 
right to a report on any question other than of sub- 
stantive law.” 

This practice follows out a recommendation 
made by the Judicial Council a year ago. The 
Council calls attention to the fact that although the 
rule was adopted last spring very little if any use 
of it has been made thus far by lawyers. This fact, 
and the rule itself, should be interesting to business 
men who may have cases in court and who are con- 
tinually criticising the courts for delay 

Minor Violations of Motor Vehicle and Traffic 
Rules 

The portion of the Report which is likely to 
attract the most public attention is that made at 
the request of the legislature as to methods of dis- 
posing of minor violations of motor vehicle laws 
and traffic regulations. This portion of the Report 
covers fifteen pages and formulates a plan for deal- 
ing with inadvertent and careless but unintentional 
violations of a minor character which seems to be 
new in this country. The plan is based on certain 
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general erlying principles which the Council 
believes sound. They point out that the suc- 
cess such a plan “depends upon thinking out to 
he smallest details the best combination of conve- 
ence effectiveness.” They have endeavored 
vor] these details, but suggest that perhaps 
me other details may be thought out which will 
work « vely without modifying the underlying 
plan. The main ideas are likely to cause a sigh of 
relief to motorists throughout the Commonwealth 
and the whole plan deserves the closest attention 
ause it begins with the idea of removing the 


Cau —- 
minor violations from the field of the 
nd transferring it to the civil side of 
the court providing that such violations shall not 
| offenses involving a criminal record but 


e crim 
hall be ply the subject of civil penalties col- 
lectible by a civil action of contract entered auto- 
l he Clerk of the District Court on 


latica t 
iving report of the police officer. If this 
plan is adopted, therefore, if a car is stopped be- 
light is out, the driver of the car will 
wait in the criminal courtroom to be 


fined five dollars and branded with a criminal rec- 


rd. He, or she, will be notified to appear at the 
Dist rt Clerk’s office and on the first or sec- 
nd o during any license year will be able 
to settle the case by a “non-committal” payment of 
$5 or $10 1 a recording fee of $3 to cover the 
added cl il expenses of the District Court. If 
he v ne contest the charge of the officer he 
an i the Clerk, who will automatically begin 


an actio contract for the money penalty and 
notify hit hen he can appear and be heard before 
the court under the informal procedure now in 
small claims. 


rce as 

(nother underlying idea is to provide that each 
yperator shall carry his or her driving record on 
the back of the license instead of requiring public 
offic hunt it up in the public records. This 
seems a simple and reasonable plan. The officer 
will enter the date and.place and nature of the 
charge, together with his own name and number, 
on the back of the license and the clerk of the court 
will stamp the receipt upon it, or the further pro- 


hen they are taken. The license itself, 
a revocable license, is used like a mortgage 


to secure not only the payment of any judgment 


for the penalty but also to put reasonable teeth 
into this procedure on the civil side of the court. 
\ll discretion, whether of judges or other officials, 
is to be eliminated. If a judgment is not paid when 
it shoul e, the operator’s license will be auto- 
1aticall ispended until it is paid and entered on 
the bacl the license 

A fte 1 driver has had two opportunities 
withit y license year to make “noncommittal” 
payments, there is another class of three opportuni- 


penalties of increasing amounts, each 
time without any alternative “non-committal pay- 


reduced amount. This class is naturally 


adapted to those who may be either inadvertent 
or carel regard to such matters. After these 
three inities are exhausted the class of what 
the ( lescribes as “the persistent violators” 
is reached, and when this is reached the license 
gradua egins to foreclose itself. In other words, 
on the sixth occasion within any license year that 


a drivet summoned to appear, if he admits the 


charge or if it is proved at a trial he will not only 
be subject to a money penalty of $50 but his license 
will be automatically suspended for ten days, the 
suspension to continue until the penalty with inter 
est and costs is paid. After that if he is again sum 
moned and the facts proved or admitted his license 
will be automatically suspended for six months or 
for the balance of the license year, whichever is the 
longer period, and if the six months overlap the 
remainder of the year the license will not be re- 
newed until the six months expires. In this way 
the Council discriminates between the drivers who 
violate some law or regulation through inadver- 
tence or through carelcssness and reserves the 
“suspension of the license” which they regard “as 
the most drastic penalty” for those persons who 
allow themselves to get into the class of ~ persist- 
ent violators.” In the drafting of a statute to carry 
out the recommendation there is a clause adapting 
the plan to non-resident drivers and to parking 
cases. It is also provided that the Registrar of 
Motor Vehicles shall be notified by the Clerk of 
Court of every case. 

As all discretion is eliminated and the whole 
plan is administrative as distinguished from judi- 
cial, at the same time that the opportunity for a 
judicial hearing is provided if desired, and as the 
shadow of a criminal record will be removed, the 
Council believes that the scheme will commend 
itself to the operating public, that it will, or can 
be made to cover its own cost, and that it will save 
the time of judges, police, and of the driving public. 
While some of the ideas have been separately tried 
elsewhere, the combination of the different ideas in 
this civil administrative proceeding based on a 
traveling driving record and carrying its own grad- 
ual automatic enforcement machinery through the 
gradual foreclosure of the license without discretion 
of any kind, is believed to present a new plan not 
yet tried anywhere, but worthy of the closest study. 

Discipline of Lawyers 

The next subject dealt with by the Council, 
also at the request of the Legislature, is several 
bills introduced last winter relating to the discipline 
of lawyers. There being no official body to inves- 
tigate such matters, complaints against lawyers 
have hitherto been considered by grievance com- 
mittees of bar associations and if the matter was 
of sufficient seriousness and the evidence justified 
it, the case was called to the attenion of the court 
for disbarment or other action. Bar association 
committees being voluntary professional organiza- 
tions have no power to summon witnesses and it 
is extremely disagreeable work which it is not easy 
to get men to do under such conditions. The sub- 
stance of one of the bills referred to was to provide 
in each of three districts of the State a “Committee 
of Inquiry of the Bar” of seven men to be selected 
in each district by the judges of the Supreme Judi- 
cial Court, to serve without compensation in hear- 
ing complaints of lawyers in their district. In each 
district also a paid secretary should be appointed 
whose duty it should be to receive complaints, in- 
vestigate them and present them to the committee 
of inquiry. Any three of the seven members would 
constitute a committee of inquiry for a particular 
case and they would be assigned by the chairman 
for the district, who would be selected by the Su- 
preme Judicial Court. If a complaint should be 























































a a igen oe 


846 





AMERICAN Bar ASSOCIATION JOURNAL 





filed in court instead of with the secretary it would 
be referred to the secretary of this committee as a 
matter of course and should not become part of the 
public record of the court. If after hearing a mat- 
ter the committee of inquiry did not consider that 
any action of the court was needed they could dis 
miss the complaint, or administer a censure them 
selves, without making a report to the court. If, 
on the other hand, they nsidered it a matter 
which should be brought to the attention of the 
court they would file their report and findings of 
fact, with their recommendations, together with a 
transcript of the evidence, and the report thus filed 
would be considered by the court like a master’s 
report in equity. If the committee did not consider 
that the matter required action by the court but 
the complainant requested a report, the committee 
should then file a report containing its findings, 
with the evidence. In either case the matter would 
not become a public record until the complaint was 
filed with the committee’s report; thus full oppor 
tunity for all reasonable investigation would be 
provided without blicity in advance. The plan 
thus outlined is in substance approved by the Coun 
cil in its report 
Sittings of the Superior Court 

The times of the present sittings of the Su 
perior Court are fixed by statute in different coun 
ties of the Commonwealth on about the same plan 
1859 when the Superior Court 
yuncil reports that this method 
rk of 32 judges years in advance 


that was adopted in 
was created. The ( 
of arranging the wi 
by wholesale under the changing conditions of 
today is a | arrangement for the 
Commonwealt recommend that while 
leaving untouched the places where the sittings of the 
in the present statutes, 


oor business 
h, and they 


court are to be held as set forth 
the times at which the should be held at 
those places should be determined from year to 
year by the Chief Justice the Superior Court 
just as he now determines what judges shall be 
; sittings. The plan is 
publish the regular sit 

November 


courts 


assigned to hold the 
that the Chief Justice shall 


tings for the ensuin 
il 


different 


r year on or before 


‘ 
4 


15th. The Council expresses the opinion that the 
results will be better for the convenience of the 
bar and will be appreciated by them 


Bills of Exceptions 
The next matter discussed by the Council will 
both to judges and lawyers, 
as it contains a re¢ that in stating 
evidence in the record on appeal to the Supreme 
Judicial Court the present practice of reducing the 
questions and answer to a condensed “narrative 
form” be abandoned and l should be stated 
in the form of answer just as it 
occurred, except what was omitted by agreement 
of both parties. 


be of special interest 


ommendation 


evidencs 


question and 


Simplification of Forms of Writs 


Many laymen will probably be gratified t 
know that the Council also recommends revised 
forms of writs which shall mean what they say 


ho is sued to appear 


instead of notifying a person w 

at a time when he is not wanted and thus waste his 
time and everybody else’s time 
changes in the writs are particularly needed in the 
District Courts 
with considerable inconvenience, 
wanted. The thing happens, 


These prope ysed 


where many persons often appear 
when they are not 


iowever, to a greater 


or less degree in all courts, and the Council’s plan 




































seems better adapted to modern life than the « 
forms, 

Separating Debt Collecting From Controversial 

Litigation 
A plan for saving time and breaking geste 
dockets also appears in the recommendation { 
“separating debt collecting from troversial lit 
gation.” This is a plan which is adopted from th 
practice prevailing not only in England but in Ne 
York and New Jersey for summary judgme: 
where upon investigation it appé that there 
no sufficient dispute about the facts to warrant 
jury trial. This cuts at one of the causes of dela 
namely, the unwarranted use of a claim of jury tri 
to postpone the payment of claims to which ther: 
is no real defense. 
Fees in the Higher Courts 
The interest of the taxpayers is discussed i 

the portion of the Report relating to fees in th 
Superior Court. The history of this subject 
stated in detail, and it appears that for many year 
the Clerks of Court received no « pensatior 
except a variety of fees at different stages of liti 
gation. In 1888 a new policy was adopted, th 
Clerk kept none of the fees, practically all varietic 
of fees were abolished and one fee of three dollars 
as an entry fee in the Superior Court was estal 
lished. The Clerks having no personal interest it 
the fees, nobody else has shown any interest it 
them on behalf of the public since 1888, and 


although the price of everything else has gone up, 
Massachusetts has re 


the price of litigation in 
mained as it was in 1888. The idea of the Co 


seems to be that this cheapness of litigation re 
in making justice expensive. Accordingly 
recommend that litigation ought to bear a | 
share of the cost of the judicial system and at 
should cover the expenses of the Clerks’ office 
the various counties, and that the increased 
may help in reducing unwarranted litigation 
Two alternative plans for dealing with 


subject are explained in the Report 


Private Conversations Between Husband and Wife 


In addition to various other matters, the ( 
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cil recommends that the law should be changed s 

that the general rule prohibiting s te 

private conversations between husband and wif 

should not apply to cases involving domestic rela 

tions, such as divorce and separate pport. It i | 
stated that one member of the Council does 1 I 
concur in this recommendation and that as there 

are frequent suggestions that the rule protecting 7 
these private conversations should ibolished i1 > 
all cases the recommendation of the Council shou 

be understood as strictly confined to the specifie 


cases of domestic 


Statutes Requiring Low Standards for Admis 
to the Bar 


relations. 


The Council again calls attention to the low 
educational standards for admissi to the Bar 
which the Massachusetts statutes 1 require at 
recommend that these statutes be amended so that 
the Justices of the Supreme Judicial | 
be trusted to regulate the matter in the interest « 
the public [hey say as to the | ; recommended 
“We see ni likelihood whatever that th passage 
of these bills will prevent any reasonab c Yr: 
tent man of character who is wil | m 
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e at Recent Conference of Senior Federal Circuit Judges at Washington, Left to right: Judge 


é Third Circuit; Judge Edmund Waddill 
Valker, Fiftl ludge Walter H. Sanborn, Eighth; Judge Arthur C. 


Jr., Fourth; Judge Samuel Alschuler, Seventh; Judge 
Denison, Sixth; Judge George H. 


Chief Justice William Howard Taft; Judge Charles M. Hough, Second; Judge William B. Gilbert, 
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On the other hand, we 
reat injury to the people of Massachu- 
lt fron steady deterioration of 
h is bound to follow the continuance 
conditions.” These words deserve 
f the laymen throughout 

r, as the Council points out, “a 


Bar is a source of great expense to 
Not only do the clients suffer, but the 


irts is wasted as the result of incom 
vyers and the dockets are clogged with 
igation. The people should realize 
the price of low standards 


saving 
aying 


of Jury Trial in Criminal Cases in the 
Boston Municipal Court 
ncil ain recommends its plan of last 
experiment the Municipal Court of 
yn of requiring defendants in crim- 
elect a e outset a trial in that court 
in r Court. This is recom- 
experiment in the more prompt ad 


ay 


ll law 
Other Matters 
calls attention to the effective 
o the work of the District Courts 


Commonwealth which is being done 
nmittee created by stat- 
epeats its opinion of last 
resent congestion in the Suffolk 





County Court House is an obstacle to the adminis- 
tration of justice.” They state that the burden on 
the Supreme Judicial Court is growing heavier, that 
the number of appeals during the past year was 
greater than ever before and the indications for the 
coming year are for a possible further increase. 
This is a subject which they plan to consider fur- 
ther. The subjects of bail, of declaratory judgments 
and of the poor debtor law are also matters still 
under consideration. 

The Growing Business of the Boston Municipal 

Court 

As an illustration of the growing business of 
the Municipal Court of the City of Boston it is 
pointed out that the average weekly number of civil 
cases entered in that court since July, 1926, was 
about 500, but that on Saturday, October 30, 1926, 
there were 792 original entries (the largest in the 
history of the court) and late entries brought the 
total number for that week alone to 808. This illus- 
tration may help laymen to understand that the 
business of administering justice in a modern city 
court, with business accumulating at that rate, is 
not easy. 

The Report as a whole deserves the attention 
of the public and copies of it may be obtained at 
the Public Document Room in the State House. 
The Report is made to the Governor as represent- 
ing all the people of the Commonwealth. 

Frank W. GRINNELL. 
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INTERIM REPORT ON 


HE Air Law Committee of the American Bar 

Association has just submitted “Interim Report 
on Radio Legislation,” dealing with the Dill Senate Bill 
and a similar bill introduced by Congressman White 
in the House during the last month. The report sets 
forth the state of the law at present, sums up the 
present situation of the radio broadcasting business 
from a physical standpoint, and then proceeds to offer 
certain constructive criticisms of the two bills in ques- 
tion. It was prepared by Mr. Chester W. Cuthell 
of New York, Chairman of the Committee, after a 
conference with the other members of the committee: 
Mr. George G. Bogert, of the Chicago University Law 
School; Col. W. Jefferson Davis, of San Diego, Cali- 
fornia; Mr. John C. Cooper, of Jacksonville, Florida ; 
Mr. Robert T. Swaine, of New York. The committee 
reaches the conclusion that neither the Dill bill nor 
the White bill deals adequately with the difficult prob- 
lem of reducing interference, thereby securing better 
reception of the better programs, and that both bills 
should therefore be amended “so as to provide for 
closing up the superfluous stations and for paying ‘just 
compensation’ to them, to be derived from taxes against 
the remaining stations.” 

The report summarizes the present law and directs special 
attention to the main provision, contained in the first para 
graph, which forbids operation of any apparatus for radio 
communication “except under and in accordance with a license 
revocable for cause, in that behalf granted by the Secretary 
of Commerce and Labor upon application therefor.” It then 
cites the opinions of two Attorney Generals which construed 
this act as conferring no discretion whatever on the Secretary 
of Commerce in the matter of issuing licenses under the act, 
and also certain cases sustaining this construction. It also 
calls special attention to the recent decision of Chancellor 
Francis S. Wilson of the Circuit Court of Cook County, IIli- 
nois, in what is known as the Chicago Tribune case, and adds 
that “from the point of view of the present bills, the Chicago 
Tribune case is the most important because in it the court 
recognizes the fact that priority of time creates a superiority 
in right. Our committee believes that this is sound law and 
that the existing stations have acquired rights certainly as 
against other private parties.” 

The second part of the report deals with the present 
situation from an operating standpoint and presents figures 
showing the great disproportion between the number of. broad 
casting stations now operating and the “channels” which can 
be used by them. The committee thinks it obvious that, even 
if the present situation could be maintained, there are already 
too many broadcasting stations, and that it is already impossi- 
ble to avoid interference if all of the stations are to be per 
mitted to operate at the same time. On the other hand, a 
limitation of time of use so that several stations might use 
the same length but at different times is not practicable, because 
the broadcasters could not derive sufficient revenue to justify 


h 


the investment in plant and program [he probabilities are, 
moreover, according to the Department of Commerce, that 
the present bad situation will get steadily worse by reason of 


the fact that broadcasters are steadily increasing their power 
The report adds that the Committee appreciates the necessity 


for Congress to act in such a way that there shall not be 
a concentration of these new means mmunication in the 
hands of any one group or party 

The third part of the report hee ils with specific criticisms 
of the two bills. The Committee thinks that the preambles 


to both bills should be omitted because “they are unnecessary.” 
It expresses the opinion that Congress under the commerce 
clause of the Constitution has the right to regulate radio com- 
munication, but suggests that if Congress has not the right 
indicated in the preamble, it cannot get such right by a mere 
declaration. Furthermore, the preamble to the House Bill 
which declares that the ether is “the inalienable possession of 
the people thereof” is open to serious attack, because in the 
first place nobody knows what ether is: in the second place, 
inasmuch as many experts believe that the radio impulse, 
whatever it is, passes through the ground as well as the ether, 


1 


it is not sufficient to limit the declaration of possession to the 
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ether alone; and in the third place there is the old questi 
as to the ownership up to the sky and down to the center 
the earth. Again, in the preamble to the Senate Bill the com 
mittee finds the statement that “no such license, whether her« 
tofore or hereafter issued, shall be considered to create any 
right,” etc., in or to any channel beyond the terms, conditior 
and periods of such license, to be in conflict with Chancellor: 
Wilson’s decision in the Chicago Tribune case, and in this 
connection the report adds: “It is to be noted that these rights 
were acquired under the 1912 statute which does not fix a 
limitation of time for which a permit may be issued and 
specifically provides that it may be revoked only for cause. 

The report then compares the leading paragraph in the 
Senate and the House bills, dealing with the proper authori- 
zation for operating radios, with the corresponding paragraph 
in the law of 1912, and states that the two pending bills “repre- 
sent no advance in basic theory over the existing law, but on 
the contrary they leave out what seems to us to be only a 
just provision, that licenses once granted may be only cancelled 
for cause.” It then takes up the provision in the Senate Bill 
for the creation of a commission for the administration of 
the law. It concludes, however, “that the creation of more 
and more commissions who are merely appointed by the Presi- 
dent and who thereafter do not report to the President is not 
the form of organization that leads to the greatest efficiency. 
There is a constant tendency on the part of Commissions to 
enlarge their own powers. They rarely work harmoniously 
because their members are chosen from different parties. They 
are slower to act and they are slower to deal with new prob 
lems than an individual cabinet officer rhe commission is 
therefore in favor of giving the power to the Secretary of 
Commerce. 


The report also criticises provisions of the Senate and 
The 1 rt al t r f S t nd 


House Bills fixing a time limitation on the license. It ex 
presses the view that there should be no such limitation but 
that the license should be revocable for cause at any time. 


Such a provision would tend to attract capital, = the possi- 
bility of a revocation for cause would have the effect of mak- 
ing the licensee maintain high standards in svaaame and 
operation. It also criticises the provisions of the Senate Bill 
to the effect that “a station could be closed without com- 
pensation and that it might be taken over upon payment of 
the physical equipment value alone without any consideration 
of the good will, and that a license might not be transferred 
from one licensee to another at a consideration in excess of 
the physical value of the equipment.” The committee finds 
all these of very doubtful constitutionality articularly in 
view of Chancellor Wilson’s recent decision 7 they were 
permitted to remain there would be very little incentive, in 
its opinion, to invest capital in doing the necessary to 





develop good will. The report further declares against any 
competition by government stations with privately owned sta 
tions, upon grounds of public policy. It also criticises the 


anti-monopoly provisions of the measures on the ground that 
“it is not the best legislative policy to incorporate in a radio 
regulatory measure provisions that either parallel or dupli- 
cate the Sherman and Clayton laws with respect to monopoly 
or limitation of competition.” In this connection it criticises 


a specific Provision of the Senate Bill as conferring upon the 
commission a purely judicial function. 
rhe report concludes with a discussion of compensation 


for stations which will evidently have to be closed if the 
present problems are to be solved in the interests of the listen- 


ing public It says that it seems to be the consensus of 
opinion that several hundred stations now existing will have 
to be closed if the remaining stations are to operate on full 
time and if power is to be increased so as t ring about the 
best conditions for reception. The committee does not believe 
that courts would hold constitutional legislation which per 
mitted closing plants in which large sums of money have 
been invested, either directly or indirectly by way of declining 


to issue new licenses, unless just compensation were paid. It 
has therefore urged on Senator Dill and Congressman White 


that they incorporate provisions permitting either the com 
mission or the Secretary of Commerce to close stations en- 
tirely and to pay compensation—for which funds are to be 


provided by taxing the profits of the companies which con- 
tinue operation. It appreciates the fact that such provisions 
cannot be put in the present bills without unanimous consent 
but suggests it “would be wiser to bring in new bills to cover 
this vital point.” In paying compensation the « “mi ttee hol 

that the element f good will cannot be overlooked and that 


(Continued on page 869 
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A Legislative Attack on Slums 


By 


of adjustment of received notions of 
tent of individual rights in land, to the 
ns caused by crowding in cities resulting 
height of buildings and development 
f transportation, must be carried out first 
legislatures and then through the courts. 
the great human, and the great property, 
lved, the phases of this adjustment in 


their tep in the legislatures are one of the most 
nteres tudies for the student of practical lawmak- 
ng an egal theory. 

the sheaf of powers which constitute the 
igl nership of real estate have been much under 
legislati | judicial scrutiny, the power to make any 
use of not a nuisance, and the power to charge 
‘what traffic will bear” to others for temporary 
occupanc) the land or of any building or part of 
any building upon it. The zoning laws, especially in 
their close restriction of use, are the most recent and 


striking « 


est ¢ 


attack 
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seT VE 


unreasot! 
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New York 


idence of the rapid weakening of the inter- 


individual, before the public interest in 
e first power, and the rent laws are an 
second. The judicial branch of the 
vhich has approved the reasoning of the 
sustaining the principle of zoning to pre- 
ory for two family houses by excluding 
nent houses,’ recognizes the power of the 
to restrict the use an individual shall make 
land within such limits as shall not seem 
le to the Justices of the highest court.? The 


+] 


the 


restricted the right to charge what the land- 


get for his space in a certain class of build- 
ide his rents subject to control in the public 
public authority, a commission in the Dis- 
lumbia, lower courts in the various states 
The rent laws were passed and 


great as to justify regulation 
=aid the Supreme Court: “These cases (cit- 
are enough to establish that a public exi- 
ustify the legislature in restricting property 
| to a certain extent without compensation. 
nswer one need, the legislature may limit 


swer another it may limit rent.’”* 





legislature has combined both 
new attack on the slums embodied in 
23 Statutes of 1926. If there were a public 
Euclid v. Ambler Realty ( lecided by the Supreme 
Z 1926 
esting application the same principle to farm land is 
Statute (Chapte Laws of 1925), which permits 
cotton of a ecified kind on their farms, in order 
mmunity in its reputation for producing such cotton, 
alue land i ma g selling easier Use by the 
resources ay be limited in the public interest by 
ise fay another which the legislature believes 
ur f pr mportance Walls v. Mid 
s$uU.Ss } 
Hir 56 S 
; | 6U. S 178 
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interest in housing arising from the shortage of houses 
after the war sufficient to justify exercise of the police 
power, then says the legislature, there is such a public 
interest in the danger “to the health, safety, morals, 
welfare and reasonable comfort of the citizens of the 
state” in “the congested and unsanitary housing condi- 
tions which exist in certain areas of the state.” To 
remedy this situation the legislature authorizes the cre 
ating of housing companies as “agencies and instru 
mentalities of the state.” These companies are of two 
types, public and limited dividend housing companies 
and private limited dividend housing companies. Both 
are closely controlled by the public regulating author- 
ity, the Housing Commission. It must approve their 
projects, and by an application of a principle resem- 
bling the well known requirement of a certificate of 
convenience and necessity in case of other public utili- 
ties, must find that there is a necessity for the housing 
accommodations proposed to be erected. In case of 
public housing corporations, a certificate must be issued 
before property is purchased, while the general decision 
of the Commission that housing conditions in a par- 
ticular area are congested and unsanitary is sufficient 
to permit a private housing corporation to begin opera 
tions. The Commission must approve the plans of each 
project. As in case of other public utilities, the Com- 
mission has power to regulate rent, and the power to 
approve plans is bound up to the power to regulate 
rent by requiring that the Commission only approve 
plans for buildings which can be rented at a maximum 
price fixed in the statute. Rent regulation is further 
related to cost of construction and cost of operation. 
The rent in each case is fixed on the basis of actual 
cost, expense of operation plus amortization of cost of 
the building exclusive of the price of the land, interest 
on obligations and a dividend not to exceed six per 
cent, but in no case may it be more than the maximum 
fixed in the law. However, to protect against the dan- 
ger of too great rigidity in rentals and consequent fail- 
ure of the investment to pay its way, the act allows 
the Commission to increase rentals over the fixed maxi- 
mum if necessary “to safeguard the interests of lien 
holders and stockholders,” but only after a hearing of 
which tenants receive notice. 

Thus before a housing corporation may begin 
operations, there must be an investigation by the State 
Commission to establish the emergency described in 
the act and that the building planned would help 
remedy it. The corporation is closely regulated as to 
cost of construction, issuing of securities, and rentals, 
the equivalent of rates, with a limitation of dividends 
as a corollary. Furthermore, profits as a real estate 
speculation are cut off. The stockholders must agree 
that they will never receive more than the par value 
of the stock plus six per cent cumulative dividends, and 
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that earnings in excess shall go to the state if the cor- 
poration be dissolved. 

A reminiscence of the federal relation with the 
Pacific railroads is the requirement that the Commis- 
sion appoint one member of the board of directors of 
each corporation. 

Clearly the state must offer substantial induce- 
ments to persuade private capital to embark in these 
ventures. This inducement is principally tax conces- 
sion. Tax concessions as a means of inducing private 
capital to undertake building tenements at low rents 
have been tried in New York successfully and have 
met the approval of the Court.5 Chapter 823 elabor- 
ates on the earlier experience. It contains the same 
permission to municipalities to exempt from local tax 
buildings and improvements, not the land, of these cor- 
porations, if constructed prior to January 1, 1937, but 
in addition exempts them from franchise, income, and 
certain other states taxes. Especially important is the 
exemption of their securities. Here an important dis- 
tinction is made between public and private corpora- 
tions. Bonds and debentures of public corporations 
are declared to be “instrumentalities of the state issued 
for public purposes,’ and exempt from all tax, while 
in case of private corporations the income of such 
securities is tax exempt. Dividends are tax exempt in 
either case. By thus phrasing the question is presented 
whether the income from the securities of the public 
corporation is exempt under the constitution from fed- 
eral tax as issued by an instrumentality of the state in 
the performance of a governmental function. The 
case is strengthened by the fact that the profits of the 
corporation go to the state in excess of six per cent 
dividend, and that the corporations are expressly de- 
clared to be state instrumentalities. A possible analogy 
is the Federal Farm Loan Banks, privately owned, sub- 
ject to federal control, but held federal agencies so that 
their securities are tax exempt in the states.?’ The 
Court took advantage of the fact that the Government 
might use these banks for deposit of government funds 
to exempt them as government agencies, but can it not 
be argued that the provision of proper houses for the 
working classes and the abolition of slums in the inter 
est of the health and well being of all classes, is a 
proper state purpose, to accomplish which the state may 
adopt the most appropriate means? The Supreme 
Court has held that North Dakota could issue bonds to 
provide the money for housing as a public purpose and 
lay taxes to pay principal and interest,’ so that housing 
has come within the range of “projects to provide for 
the public welfare” on which states or municipalities 
may engage. The new question presented is whether 
securities of a privately owned corporation acting as 
an instrumentality of the state to further the public 
welfare, may be exempt from federal taxation, if 
securities issued directly by the state for the same pur- 
pose, would have been exempt under the Revenue Act 

Another important point is presented which seems 
destined to engage the attention of city planners in the 








5. Chapter 945, New York Eaws 920 Upheld in Hermitage 
Co. v. Goldtogle, 204 App. Div. 710, 6 N. ¥ ; 

6. The cases make a distinction betweet 
prietary functions of the state The liquor 
the State of South Carolina wert held 1 le to 
taxes as a proprietary and not a eg rnmental : 
v. United States, 199 U. S. 437, wi s 
was held a governmental function | analog t 
employees of the railway were st liable to fede eir 
salaries. Frey v. Woodworth, 2 Fed. (2d) 725 The reason for the 
distinction has been questioned in an article by J. H. Cohen and Ker 
neth Dayton, 34 Yale Law Journal 807, but compare the article |} 
R. F. Magill in 35 Y. L. J. 956 

7. Smith v. Kansas City Title & T. C 255 UF. S. 180 

g Frazier. 253 U7. S& 2 st see Oninions of Justi 


f Green v 
(Mass.) 42 L. R. A. CN. S.) 221 to the contrary 


future. Zoning and city planning have gone far in 
limiting the way in which a plat of land can be used, 
but should a further step be taken to compel the best 
use of the small quantity of land available in our great 
cities? Much is being said today about “block devel 
opment,” the arrangement of buildings as a unit on a 
block so that the maximum of air and light be com- 
bined with the maximum of housing and in addition 
the beauty of the city be enhanced. At present a single 
owner may prevent block development | 
for an exorbitant price, and so prevent the best use of 
the block in the public interest, both economically and 
artistically, to say nothing of health 1 safety. The 
New York Act has made a step towards a solution of 
this problem. Public housing corporations are given 
the power to condemn property for their purposes 
The power is carefully guarded. It can be exercised 
only with the consent of the State Commission and can 
only cover property necessary for the contemplated 
improvement. The constitutionality of 
tation of the power of the landowner seems clear if 
the public purpose of the building projected is estab 
lished. The corporation will then be a public service 
corporation, under state control as to rates and issuance 


y holding out 


lis new limi 


of securities, and there seems no reason why it should 
not have the power of eminent domain to accomplish 
its purpose 
In addition to the American legislati 

for the different provisions of the statutes, there is a 
series of English acts embodying a similar effort to 
combat slums and create proper accommodations for 
the working classes in the public interest. Condemna 
tion under eminent domain, public supervision of pri 
vate agencies, limitation of rent, are all contained in 
the Housing Acts passed by Parliament since 1890.° 
The fact that Parliament in the Housing of Working 
Classes Act 1890 and its successors, for thirty-five 
lar method to 


e precedents 


years has been applying a somewhat sin 
meet a similar emergency, the threat to health and pub 
lic welfare made by the slums of great cities, should 
have a persuasive effect in sustaining the New York 
law against constitutional attack just as in Block vs 
Hirsch. The Court relied on the practice in foreign 
lands in remedying the war housing shortage | 
laws as persuasive that the rent laws passed in th 
United States were within the police power 
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Among Recent Books 





f English Law, by W. S. Holdsworth 
A \ 8. 192¢ Boston: Little, Brown, and Com- 
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would be, Begin with volume eight. Even if you read 
no more, you will always keep a happy memory of that 
volume, for it is a treasure-house of good things. But 
you will undoubtedly go on, and we would suggest 
that you try next the fifth volume (Bacon and Coke, 
the rise of the Court of Chancery, the King’s Council, 
and the Star Chamber, the Reporters, and so forth) 
and the sixth (the constitutional struggle between Par- 
liament and the Stuarts; the lawyers of the past and 
their training; and the literature of the common law). 
§ 

To return, however, to the present volume and 
Lord Mansfield. Happily there was a vast domain 
just opening, where his talents could have full sway. 
This was the field of commercial law. English traders 
had managed somehow to get along, largely unaided 
and unhampered by the courts of common law, but the 
new commercial supremacy of England made obsolete 
the existing informal and unorganized body of rules 
governing the transactions of merchants. The volume 
we are reviewing tells the absorbing story of the growth 
of the English “law merchant” from obscure foreign 
beginnings to its place of towering supremacy over 
the very land-law itself; how banks and banking 
started, how insurance began (from marine risks), 
and promissory notes and bills of exchange ; the rise of 
corporations (in the American sense); usury and in- 
terest, agency, bankruptcy, and maritime law in gen- 
eral. Mansfield so shaped the action for money had 
and received that the common law was made to serve 
the needs of commerce as flexibly as equity itself ; and 
the “custom of merchants” at last became the law of 
the land. 

Put to reach this point, what fields we have tra- 
versed! The mediaeval fairs and markets (most fas- 
cinating of topics), the cities of Italy, with their 
money-changers, and money-lenders, and insurers of 
ships and cargoes; the South Sea, its very name daz- 
zling the imagination ; the great trade-routes, over land 
and sea; English ships driven by the northeast wind 
“seaward round the world”; wreck and rescue; acts 
of the public enemy and acts of God. This is what 
we live with in Holdsworth’s eighth volume. You will 
sit up late at night over this book. Hakluyt’s Voyages 
are no more absorbing. We leave this, the first and 
greater part of the volume, with the consciousness that 
our review is entirely inadequate. 

S 

The remainder of the volume attracts attention at 
once by its titl—Crime and Tort. Once these were 
practically the same thing, but a division took place 
in very early times. The line is still not distinct ; torts 
from time to time rise to the status of crimes; or, 
rather, a public aspect comes to be seen, as well as the 
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formerly exclusive private aspect. In examining any 
part of the subject of torts, we usually have two 
things to do, and Holdsworth does both; we must first 
consider specific torts; that is, torts with names, torts 
which have been assigned a definite place in the cata- 
logue; second, we must do some philosophizing on 
principles of liability. By so doing, we can better un- 
derstand existing torts, and also be ready to deal with 
new torts as they arise, for the list is not closed. 
Under Crimes, that slow development of the crime 
of treason known as constructive treason is first con- 
sidered very fully, and with it the cognate offences 
of unlawful assemblies, routs, and riots. This last 
group has given the British government some acute 
problems in the past hundred and fifty years, in con- 
nection with agitations for parliamentary reform, the 
repeal of the corn laws, the rise of the power of Labor, 


and other it democratic movements. You do not 
need * to an Englishman that order must be 
mair’ n the other hand, it is, and has long been, 


a mst'e¢ or personal peril for an English public officer, 
high or low, to try putting down lawlessness by any 
but lawful means. The experience of. England in the 
conflict of the two principles is what makes this topic 
so interesting and important in American life today. 

Then we have the crime and tort (double aspect ) 
of defamation. How slander, in important particulars, 
went one way, and libel another, with disastrous re- 
sults, is a story that takes us back to the Star Chamber 
and its influence in the development of the law of mis- 
demeanors, and the growth of sundry torts therefrom 
after the Star Chamber was abolished. Holdsworth 
thinks an assimilation of slander to libel would be best, 
rather than the converse. 

Is there a tort (as well as a crime) of conspiracy ? 
The author brings this topic almost down to the mo- 
ment of going to press, for Sorrell v. Smith, [1925] 
A. C. 700, in the House of Lords, seems to be the key 
decision. 

There is a section on the law growing out of the 
enactments against religious non-conformity, which 
likewise comes down to date. The reader will find here 
a number of most interesting points; for example, Is 
Christianity part of the law of England? Are be- 
quests for masses for the dead lawful? May an attack 
be made publicly on the Established Church, if couched 
in respectful (or at least not indecent) language? Some 
of these points have only now been settled. 


S 


We note with satisfaction another hint (page 338) 
that the History will not end with the ninth volume, as 
announced. Pollock and Maitland came down only to 
1272, and Reeves to 1603. Holdsworth gives 1700 as 
his terminus; and although several topics have been 
continued beyond, as we have already observed (we 
may add the discussion, pages 462-3, of the still warmly 
controverted Jn re Polemis, [1921] 3 K. B. 560, in 
the Court of Appeal, and the trial of Sir Roger Case- 
ment for treason, pages 307-8, [1917] 1 K. B. 98,) yet 
others stop just as our interest has begun to simmer ; 
see for example pages 192 (top), 222 (top). 

§ 


The last section of volume eight is on principles 
of liability, criminal and civil. As for torts, Holds- 
worth knows of Wigmore’s pioneer work in this field, 
which is yet no farther back than 1894—so new is the 
modern law of torts—but we believe he should also 
know of Jeremiah Smith, Holmes, Pound, Bohlen, and 
Isaacs (see the Index to Leaal Periodi ils. under those 







of subjects may now be found collected, in two books 

A learned correspondent ekes out the slender r 
sources of this reviewer with the following note: “] 
discussing mens rea (pages 438 and following) tl 
author treats of the defenses of infancy, insanity, i: 
toxication, compulsion, coercion, and necessity. H 
omits consent. Though this defense seems on the su: 


it does so in reality, as is clear where defendant thi 
he is dealing with a consenting person.” Our corr 
spondent also is of opinion that A-rtell’s Case, Kelyn; 
13, and R. v. Tyler, 8 Carr. and P. 616, should | 
added to the two compulsion cases cited on page 444 
note 9. § 

We wish to express once more our unqualified ad 
miration for the footnotes in this History. Quite apa 
from their great value to the student who wishes 
look further, we constantly find something diverting 
a sentence or two from Pepys’ Diary, or the Lives 
the Norths, or some quaint bit of law-French. In thi 
second volume, in discussing the Register of Writs, an 
how it is more than a Register (for notes of variou 


kinds are scattered through it), Holdsworth instances 


one of the notes, which gives in these words the au 
thority for the form of the particular writ: “Ceux 
briefs furent enseales per touts les sages de la chancery 
per assent des serjeants le Roy et autres sages asses” 
which we may translate down to the last three words 


“These writs were sealed by all the wise men of tl 
chancery, with the assent of the King’s serjeants and 
” Holdsworth suggests that the last word of 
the law-French is a slip for aussi (“other wise met 
besides’). Let us hope so. 
§ 


§ 

Rylands v. Fletcher and Employers’ Liability end 
the book on a question-mark, as we suppose a good 
law-book should always end 

Chicago, Nov. 16. Cuarces P. MeGAn 

Alexander Hamilton, an Essay on the American 
Union by Frederick Scott Oliver. New York: G. | 
Putnam’s Sons, 1925. $5.00. Mr. Oliver’s Alexand: 
Hamilton was originally written with an eye to bolster 
ing up the Conservative view of politics in England 
and promoting a closer union among the states of tl 
British Empire and now after the lapse of twenty years 
it has been re-issued without any change in animus or 
treatment. The author thinks that while as a “matter 
of logic the democratic argument is conclusive; as a 
matter of history it is nonsense. The principle of aris 
tocracy in a popular government is a very practical 
device for making use of the upper classes. We use 
ours while the Americans waste theirs.” Taking this 
English view of things, Mr. Oliver writes an entertain 
ing biography of Hamilton, drawing his materials 
mainly from Hamilton’s own works and biographies 
by friendly, if not partisan, hands. Given the point of 
departure the result was foregone. Hamilton is por 
trayed as an able and far-seeing statesman whose most 
fatal weakness as a politician was his indifference t 
popularity. His rdle in the Revolution, the formatio1 
of the Constitution, as Secretary of the Treasury, an 
finally as a Federalist leader is traced by a thin thread 
on which is hung much philosophy for the benefit of 
those who like their texts of repellant facts decorate 
with oracular reflections on the nature and end of 
things. Of course Mr. Oliver does not draw for us 
perfect man or represent Hamilton as successful i 
all undertakings; indeed he admits that the framers 
of the Constitution rejected most of Hamilton’s high 





names ; the most important of their essays on this livest 
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roned notions and that the instrument as drafted 
proved strong and enduring in spite of Hamilton’s dire 
but, to use a passage which well illustrates 
the author’s mode, “it is still permissible to speculate 
whether it might not have stood even higher than it 
the opinion of the world had it possessed, in 
its other components, that element [of aris- 
vy] which Hamilton struggled so hard and vainly 
The type of mind that regards such writ- 
ing ; portant and illuminating simply so regards it 

ind is beyond argument. A skeptical mind, how- 
might be moved to inquire just whose opinion is 
i's opinion and whether it is the opinion of 
)26 that the reader should accept as binding 


prophecies 


does in 


ing’ as im 


ever, 
the wort 
1906 or 1! 


in the case 


When Mr. Oliver turns to Jefferson and the 
Democt he warm glow of his enthusiasm turns to 
the hoar st of contempt. Jefferson’s “moral sense 
was never a very trustworthy guide and upon any ques- 
tion concerned with finance, his intelligence was as 


inadequate as his conscience.” Madison did things for 
political ends “which would have staggered meaner 
natures”; and with reference to one of his charges 
against Hamilton, “it would be unfair to Madison’s 
intelligence to suggest that he believed in the truth of 
his accusation.” With reference to W. B. Giles, that 
t leader of the opposition to Hamilton’s pro- 
Congress, Mr. Oliver informs us that “in spite 


1 


gram i 
of his violence, his reckless disregard of truth, his un- 
concern for the feelings of his enemies, Giles does not 
offend the moral sense to the same degree as his em- 
ployers offend it He was a squat, untidy, black- 
ivised little man, with a prodigious vitality, a quick eye 
ind a shrewd instinct in a melée; a stout fellow with 


In short, low, ignorant, unscrupulous, 
fellows raised up the opposition to the 
maculate Statesman of the Federalist party. 
If any one is interested at all in brutal facts as dis- 
tinguished from romance written without reference to 


pertinent evidence, he may find some illumination in 


comparing Chapters V and VI of “The Economic 
Origins of Jeffersonian Democracy” by the writer of 
this review and Book IV of Mr. Oliver’s high en- 
comium on Hamilton 

If it is the duty of an honorable judge in a court 
of law to read with calm eyes the briefs of all the 
advocates and survey all the relevant facts before 
rendering opinion in any case before him, what shall 
be said the uses of biography? Your reviewer 


frankly declines to pass judgment. For practical pur- 


poses, however, he suggests that in the present instance 
any read nterested in reaching a just verdict in the 
celebrat ise of Hamilton vs. Jefferson would do 
well to exercise as much caution in relying upon the 
brief « [r. Oliver, of counsel for the plaintiff, as he 


vould in appraising a biography of John P. Altgeld by 

In the matter of elegant style few 

Mr. Oliver’s work. 
Cuarces A. BEARD 
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é Milford, Conn 
mic Principles and Problems, by Lionel D. 
as Y. Crowell Company, 1925. pp. 799. 
his is a. successful attempt to integrate modern 
inductive studies with the main body of neo-classical 
economics. The development of economic principles 
hirl although we might wish for a more 
is of the theory of marginal utility, but 
are always discussed in a concrete setting. 
tment of the theory of distribution is not 
ve f in analysis of the actual 
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movements of wages, of interest, and of profits, while 
the treatment of prices is realistic throughout. 

An original feature of the volume is the space 
given to the theories of production and of consump- 
tion. These are treated competently and form a wel- 
con.e synthesis of fields which have been neglected 
unduly by the writers of economic textbooks. Other 
noteworthy features are the emphasis upon the pro- 
ductive functions of government, which 1; a welcome 
note in a period which is too inclined to regard it as a 
purely consuming parasite, and the discussion of the 
theory and forms of social control. The chapter on 
the business cycle is far more adequate than that of the 
ordinary text but, on the other hand, the author has 
perhaps followed the ideas of Cassell on international 
price levels a bit too implicitly. 

Professor Edie is on the whole to be congratulated 
upon his accomplishment. The teaching of elementary 
economics in this country would be greatly improved 
by a judicious use of this book. The problems are not 
all analyzed in as keenly critical a manner as one might 
always wish but the treatment is generally sound and 
balanced and the work as a whole merits wide use 

Paut H. DouGLas 

rhe University of Chicago. 

Saturated Civilization, by Sigmund Mendelsohn. 
New York: Macmillan. pp. 180. $1.75. The author 
adopts as his major premise the by no means unusual 
theory that civilization is in the long run a steady 
growth but that it is also a matter of great swings and 
oscillations, back and forth. One of these forward 
surges ended with the decay of Roman civilization, the 
next with the French Revolution. To his mind we are 
now approaching the end of a third great period, a 
very brief one, truly, compared to its predecessors. The 
period now closing is marked by a concentration on 
material things, to the exclusion of the intellectual in- 
terests of the preceding age. Here at once many ques- 
tions spring up; how far were the great movements of 
the past, the crusades, exploration and so forth, moti- 
vated by material considerations? There is no attempt 
to answer this query. Assuming, then, the contrast 
between the present age and its predecessor, almost the 
entire book is an examination of today’s situation. Our 
mechanical skill creates more and more wants, calling 
for more and more material means of satisfying them. 
So long as invention makes possible a continuously 
(and rapidly) increasing scale of production, all is 
well. But this will soon cease to be the case for three 
principal reasons: Invention has about exhausted itself, 
so far as increasing speed of production is concerned 
(this of course has nothing to do with invention of 
vet more want-creating devices); the human labor 
inevitably necessary will not suffice because the demand 
for labor is increasing while the supply, due to eco 
nomic prosperity of labor, is constantly decreasing ; 
and finally the cost of labor in wages is so great, com- 
pared to its productivity, that prices will soon be raised 
to a point where consumers will be unable to buy. It 
is strange that the author does not in so much as a 
single sentence examine the rather obvious counter 
argument that these higher wages also mean that some 
at least of the buying public have an increased buying 
power. How far will that tend to restore the balance? 
No hint is given us; to him the ultimate consumer, 
whoever he may be, is at any rate certainly never by 
any chance the wage earner who has received the ex- 
orbitant wage. In his view the rise of labor is, simply 
from the standpoint of productive efficiency, an un- 
diluted misfortune. “Past and present examples lend 
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support to the theory that only debased and impotent 
labor can be used as an effective instrument of in- 
tensive material progress, and that exertion and sub- 
missiveness, which are essential qualities of labor effi- 
ciency, cannot be enforced on enlightened and human 
ized labor”: in other words, enlightened and humanized 
labor cannot be efficient Having enlightened and 
humanized labor, we must therefore pay the inevitable 
penalty—an inability to meet material wants as quickly 
as they arise, an enforced end to a merely material out 
look, and a new civilization based on a “return” to 





intellectual interests and values. The points raised are 
interesting; they would be much more so if greater 
care had been used in meeting some of their obvious 
weaknesses 

Recent pamphlets received from the Oxford I 
versity Press, American Branch, are Some Aspects of 
Commercial Law, a lecture by Sir Frank Mackint 
and Sir Courtenay Ilbert, by Sir Frederick Pollock 
The latter is a short biographical sketch of the late 
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Of the San Francisco, Cal., Bar 


Assumption of Risk (Continued) 


SS PTION of risk, as defined at Common 
A Law, is, under the Federal Employer’s Lia- 
bility A bar to an action for 
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to, as |] led by section 4 of the Act, by the 
ition of some Federal statute enacted 
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employee’s assumption of the risk to defeat the 
action. 

If the employee knows of, and appreciates the 
danger, he cannot complain of a resulting injury 
from a danger he fully appreciated, and had volun- 
tarily accepted as one of the conditions of his em- 
ployment. The fact that the negligence of the 
carrier has injected this unusual danger into the 
employment will not aid the employee. If he 
voluntarily continues in the employment after 
knowledge of such danger he is charged with as- 
sumption of the risk incident thereto. The employee 
cannot close his eyes to these negligent dangers. 
He will be charged by law with notice of them, if 
an ordinarily prudent person, under like circum- 
stances, would have observed and appreciated the 
risk of them. Seaboard A. L. R. Co. vs. Horton, 239 
U.S. However, the doctrine does not embrace 
all dangers that may inhere in, or arise from known 
conditions; but only such danger of injury there- 
from as was appreciated by the employee, or which 
would have been apparent to a reasonably prudent 
employee similarly situated. A very intelligent 
man might appreciate danger from known condi- 
tions that would not be within the ken of, and 
therefore not chargeable to, another employee not 
so well advised. The doctrine of assumption of risk 
is based on a supposed voluntary acceptance of the 
danger by the employee as one of the conditions of 
his employment. 

In the case of Prior vs. Williams, 254 U. S. 43, 
the employee was using a crowbar, the claws of 
which had become so blunted and rounded with use 
that it would not take secure hold of the spikes. 
The defective condition of the tool was manifest. 
It slipped off a spike, and the employee was pre- 
cipitated from the bridge and injured. The carrier 
was negligent in keeping such a tool in use, but the 
employee knew of the danger, and was thus held 
to have assumed the risk. A recovery was denied 
him. The court held as a matter of law, that a 
reasonably prudent man would have anticipated not 
only the probability of the crowbar slipping from 
the spike, but of being precipitated from the bridge 
thereby. 

In the Baughman case, 241 U. S. 237, a brake- 
man was crushed between the car of a train stand- 
ing on a transfer, or ferry barge, and the car on 
the side of which he was clinging. It was being 
pushed alongside the standing car on the adjoining 
track. At that point, the tracks which gradually 
came so close together as not to leave 
Such an arrange- 
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ment of the tracks would ordinarily constitute 
negligence on the part of the carrier, because it 
ubjected employees handling the cars to unusual 
1 necessary danger. The state courts found 
that the injured employee knew of this dangerous 
\ tv of the tracks, and had therefore assumed 
Their judgment against the emplovee was 
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filed in court instead of with the secretary it would 
be referred to the secretary of this committee as a 
matter of course and should not become part of the 
public record of the court. If after hearing a mat- 
ter the committee of inquiry did not consider that 
any action of the court was needed they could dis- 
miss the complaint, or administer a censure them- 
selves, without making a report to the court. If, 
on the other hand, they considered it a matter 
which should be brought to the attention of the 
court they would file their report and findings of 
fact, with their recommendations, together with a 
transcript of the evidence, and the report thus filed 
would be considered by the court like a master’s 
report in equity. If the committee did not consider 
that the matter required action by the court but 
the complainant requested a report, the committee 
should then file a report containing its findings, 
with the evidence. In either case the matter would 
not become a public record until the complaint was 
filed with the committee’s report; thus full oppor- 
tunity for all reasonable investigation would be 
provided without publicity in advance. The plan 
thus outlined is in substance approved by the Coun- 
cil in its report. 
Sittings of the Superior Court 

The times of the present sittings of the Su- 
perior Court are fixed by statute in different coun- 
ties of the Commonwealth on about the same plan 
that was adopted in 1859 when the Superior Court 
was created. The Council reports that this method 
of arranging the work of 32 judges years in advance 
by wholesale under the changing conditions of 
today is a poor business arrangement for the 
Commonwealth, and they recommend that while 
leaving untouched the places where the sittings of the 
court are to be held as set forth in the present statutes, 
the times at which the courts should be held at 
those places should be determined from year to 
year by the Chief Justice of the Superior Court 
just as he now determines what judges shall be 
assigned to hold the different sittings. The plan is 
that the Chief Justice shall publish the regular sit- 
tings for the ensuing year on or before November 
15th. The Council expresses the opinion that the 
results will be better for the convenience of the 
bar and will be appreciated by them. 

Bills of Exceptions 

The next matter discussed by the Council will 
be of special interest both to judges and lawyers, 
as it contains a recommendation that in stating 
evidence in the record on appeal to the Supreme 
Judicial Court the present practice of reducing the 
questions and answer to a condensed “narrative 
form” be abandoned and evidence should be stated 
in the form of question and answer just as it 
occurred, except what was omitted by agreement 
of both parties. 

Simplification of Forms of Writs 

Many laymen will probably be gratified to 
know that the Council also reeommends revised 
forms of writs which shall mean what they say 
instead of notifying a person who is sued to appear 
at a time when he is not wanted and thus waste his 
time and everybody else’s time. These proposed 
changes in the writs are particularly needed in the 
District Courts where many persons often appear, 
with considerable inconvenience, when they are not 
wanted. The thing happens, however, to a greater 


or less degree in all courts, and the Council's plan 
seems better adapted to modern life than the old 
forms. 
Separating Debt Collecting From Controversial 
Litigation 

A plan for saving time and breaking congested 
dockets also appears in the recommendation for 
“separating debt collecting from controversial |iti- 
gation.” This is a plan which is adopted from the 
— prevailing not only in England but in New 
‘ork and New Jersey for summary judgment 
where upon investigation it appears that there is 
no sufficient dispute about the facts to warrant a 
jury trial. This cuts at one of the causes of delay, 
namely, the unwarranted use of a claim of jury trial 
to postpone the payment of claims to which there 
is no real defense. 

Fees in the Higher Courts 

The interest of the taxpayers is discussed in 
the portion of the Report relating to fees in the 
Superior Court. The history of this subject is 
stated in detail, and it appears that for many years 
the Clerks of Court received no compensation 
except a variety of fees at different stages of liti- 
gation. In 1888 a new policy was adopted, the 
Clerk kept none of the fees, practically all varieties 
of fees were abolished and one fee of three dollars 
as an entry fee in the Superior Court was estab- 
lished. The Clerks having no personal interest in 
the fees, nobody else has shown any interest in 
them on behalf of the public since 1888, and 
although the price of everything else has gone up, 
the price of litigation in Massachusetts has re- 
mained as it was in 1888. The idea of the Council 
seems to be that this cheapness of litigation results 
in making justice expensive. Accordingly they 
recommend that litigation ought to bear a larger 
share of the cost of the judicial system and at least 
should cover the expenses of the Clerks’ offices in 
the various counties, and that the increased fees 
may help in reducing unwarranted litigation. 

Two alternative plans for dealing with this 
subject are explained in the Report. 
Private Conversations Between Husband and Wife 

In addition to various other matters, the Coun- 
cil recommends that the law should be changed so 
that the general rule prohibiting testimony as to 
private conversations between husband and wife 
should not apply to cases involving domestic rela- 
tions, such as divorce and separate support. It is 
stated that one member of the Council does not 
concur in this recommendation and that as there 
are frequent suggestions that the rule protecting 
these private conversations should be abolished in 
all cases the recommendation of the Council should 
be understood as strictly confined to the specified 
cases of domestic relations. 
Statutes Requiring Low Standards for Admission 

to the Bar 

The Council again calls attention to the low 
educational standards for admission to the Bar 
which the Massachusetts statutes now require and 
recommend that these statutes be amended so that 
the Justices of the Supreme Judicial Court should 
be trusted to regulate the matter in the interest of 
the public. They say as to the bills recommended, 
“We see no likelihood whatever that the passage 
of these bills will prevent any reasonably compe- 
tent man of character who is willing to work from 
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being admitted to the Bar. On the other hand, we 
believe that great injury to the people of Massachu- 
setts will result from the steady deterioration of 
the Bar which is bound to follow the continuance 
of the present conditions.” These words deserve 
the considerate attention of the laymen throughout 
the community, for, as the Council points out, “a 
poorly trained Bar is a source of great expense to 
the public. Not only do the clients suffer, but the 
time of the courts is wasted as the result of incom- 
petence of lawyers and the dockets are clogged with 
unjustifiable litigation. The people should realize 
that they are paying the price of low standards 
f legal education.” 

Election of Jury Trial in Criminal Cases in the 

Boston Municipal Court 
The Council again recommends its plan of last 
year for the experiment in the Municipal Court of 
the City of Boston of requiring defendants in crim- 
il cases to elect at the outset a trial in that court 
r a jury trial in the Superior Court. This is recom- 
mended as an experiment in the more prompt ad- 
ministration of criminal law. 
Other Matters 
The Council calls attention to the effective 

work in developing. the work of the District Courts 
throughout the Commonwealth which is being done 
by the Administrative Committee created by stat- 
ute of 1922. The Council repeats its opinion of last 
ear that “the present congestion in the Suffolk 






County Court House is an obstacle to the adminis- 
tration of justice.” They state that the burden on 
the Supreme Judicial Court is growing heavier, that 
the number of appeals during the past year was 
greater than ever before and the indications for the 
coming year are for a possible further increase. 
This is a subject which they plan to consider fur- 
ther. The subjects of bail, of declaratory judgments 
and of the poor debtor law are also matters still 
under consideration. 

The Growing Business of the Boston Municipal 

Court 


As an illustration of the growing business of 
the Municipal Court of the City of Boston it is 
pointed out that the average weekly number of civil 
cases entered in that court since July, 1926, was 
about 500, but that on Saturday, October 30, 1926, 
there were 792 original entries (the largest in the 
history of the court) and late entries brought the 
total number for that week alone to 808. This illus- 
tration may help laymen to understand that the 
business of administering justice in a modern city 
court, with business accumulating at that rate, is 
not easy. 

The Report as a whole deserves the attention 
of the public and copies of it may be obtained at 
the Public Document Room in the State House. 
The Report is made to the Governor as represent- 
ing all the people of the Commonwealth. 

Frank W. GRINNELL. 






















INTERIM REPORT ON RADIO LEGISLATION 





HE Air Law Committee of the American Bar 

Association has just submitted an “Interim Report 
on Radio Legislation,” dealing with the Dill Senate Bill 
and a similar bill introduced by Congressman White 
in the House during the last month. The report sets 
forth the state of the law at present, sums up the 
present situation of the radio broadcasting business 
from a physical standpoint, and then proceeds to offer 
certain constructive criticisms of the two bills in ques- 
tion. It was prepared by Mr. Chester W. Cuthell 
of New York, Chairman of the Committee, after a 
conference with the other members of the committee: 
Mr. George G. Bogert, of the Chicago University Law 
School; Col. W. Jefferson Davis, of San Diego, Cali- 
fornia; Mr. John C. Cooper, of ‘Jacksonville, Florida ; 
Mr. Robert T. Swaine, of New York. The committee 
reaches the conclusion that neither the Dill bill nor 
the White bill deals adequately with the difficult prob- 
lem of reducing interference, thereby securing better 
reception of the better programs, and that both bills 
should therefore be amended “so as to provide for 
closing up the superfluous stations and for paying ‘just 
compensation’ to them, to be derived from taxes against 
the remaining stations.” 

The report summarizes the present law and directs special 
attention to the main provision, contained in the first para- 
graph, which forbids operation of any apparatus for radio 
communication “except under and in accordance with a license, 
revocable for cause, in that behalf granted by the Secretary 
of Commerce and Labor upon application therefor.” It then 


cites the opinions of two Attorney Generals which construed 
this act as conferring no discretion whatever on the Secretary 


of Commerce in the matter of issuing licenses under the act, 
and also certain cases sustaining this construction. It also 
calls special attention to the recent decision of Chancellor 
Francis S. Wilson of the Circuit Court of Cook County, Illi- 
nois, in what is known as the Chicago Tribune case, and adds 
that “from the point of view of the present bills, the Chicago 
Tribune case is the most important because in it the court 
recognizes the fact that priority of time creates a superiority 
in right. Our committee believes that this is sound law and 
that the existing stations have acquired rights certainly as 
against other private parties.” 

The second part of the report deals with the present 
situation from an operating standpoint and presents figures 
showing the great disproportion between the number of broad- 
casting stations now operating and the “channels” which can 
be used by them. The committee thinks it obvious that, even 
if the present situation could be maintained, there are already 
too many broadcasting stations, and that it is already impossi- 
ble to avoid interference if all of the stations are to be yw 
mitted to operate at the same time. On the other hand, 
limitation of time of use-so that several stations might fe. 
the same length but at different timés is not practicable, because 
the broadcasters could not derive sufficient revenue to justify 
the investment in plant and program. The probabilities are, 
moreover, according to the Department of Commerce, that 
the present bad situation will get steadily worse by reason of 
the fact that broadcasters are steadily increasing their power. 
The report adds that the Committee appreciates the necessity 
for Congress to act in such a way that there shall not be 
a concentration of these new means of communication in the 
hands of any one group or party. 

The third part of the report deals with specific criticisms 
of the two bills. The Committee thinks that the preambles 
to both bills should be omitted because “they are unnecessary.” 
It expresses the opinion that Congress under the commerce 
clause of the Constitution has the right to regulate radio com- 
munication, but suggests that if Congress has‘ not the right 
indicated in the preamble, it cannot get such right by a mere 
declaration. Furthermore, the preamble to the House Bill, 
which declares that the ether is “the inalienable possession of 
the people thereof” is open to serious attack, because in the 
first place nobody knows what ether is: in the second place, 
inasmuch as many experts believe that the radio impulse, 
whatever it is, passes through the ground as well as the ether, 
it is not sufficient to limit the declaration of possession to the 


ether alone; and in the third place there is the old question 
as to the ownership up to the sky and down to the center of 
the earth. Again, in the preamble to the Senate Bill the com- 
mittee finds the statement that “no such license, whether here- 
tofore or hereafter issued, shall be considered to create any 
right,” etc., in or to any channel beyond the terms, conditions 
and periods of such license, to be in conflict with Chancellor 
Wilson’s decision in the Chicago Tribune case, and in this 
connection the report adds: “It is to be noted that these rights 
were acquired under the 1912 statute which does not fix a 
limitation of time for which a permit may be issued and 
specifically provides that it may be revoked only for cause.” 

The report then compares the leading paragraph in the 
Senate and the House bills, dealing with the proper authori- 
zation for operating radios, with the corresponding paragraph 
in the law of 1912, and states that the two pending bills “repre- 
sent no advance.it® basic theory over the existing law, but on 
the contrary they, je>ve out what seems to us to be only a 
just provision, t .weenses once granted may be only cancelled 
for cause.” It i.takes up the provision in the Senate Bill 
for the creatic 2 commission for the administration of 
the law. It .uiiés, however, “that the creation of more 
and more com « ions. who are merely appointed by the Presi- 
dent and whc, «xeafter do not report to the President is not 
the form of ¢ Sanization that leads to the greatest efficiency. 
There is a coi ‘ant tendency on the part of Commissions to 
enlarge their own powers. They rarely work harmoniously 
because their mem ers are chosen from different parties. They 
are slower to act and they are slower to deal with new prob- 
lems than a “dividual cabinet officer.” The commission is 
therefore in f#¢Or of giving the power to the Secretary of 
Commerce. 

The repert also criticises provisions of the Senate and 
House Bills fixing a time limitation on the license. It ex- 
presses the view that there should be no such limitation but 
that the license should be revocable for cause at any time. 
Such a provision would tend to attract capital, and the possi- 
bility of a revocation for cause would have the effect of mak- 
ing the licensee maintain high standards in programs and 
operation. It also criticises the provisions of the Senate Bill 
to the effect that “a station could be closed without com- 
pensation and that it might be taken over upon payment of 
the physical equipment value alone without any consideration 
of the good will, and that a license might not be transferred 
from one licensee to another at a consideration in excess of 
the physical value of the equipment.” The committee finds 
all these of very doubtful constitutionality, particularly in 
view of Chancellor Wilson's recent decision. If they were 
permitted to remain there would be very little incentive, in 
its opinion, to invest capital in doing the things necessary to 
develop good will. The report further declares against any 
competition by. government stations with privately owned sta- 
tions, upon grounds of public policy. It also criticises the 
anti-monopoly provisions of the measures on the ground that 
“it is not the best legislative policy to incorporate in a radio 
regulatory measure provisions that either parallel or dupli- 
cate the Sherman and Clayton laws with respect to monopoly 
or limitation of competition.” In this connection it criticises 
a specific provision of the Senate Bill as conferring upon the 
commission a purely judicial function. 

The report concludes with a discussion of compensation 
for stations which will evidently have to be closed if the 
present problems are to be solved in the interests of the listen- 
ing public. It says that it seems to be the consensus of 
opinion that several hundred stations now existing will have 
to be closed if the remaining stations are to operate on full 
time and if power is to be increased so as to bring about the 
best conditions for reception. The committee does not believe 
that courts would hold constitutional legislation which per- 
mitted closing plants in which large sums of money have 
been invested, either directly or indirectly by way of declining 
to issue new licenses, unless just compensation were paid. It 
has therefore urged on Senator Dill and Congressman White 
that they incorporate provisions permitting either the com- 
mission or the Secretary of Commerce to close stations en- 
tirely and to pay compensation—for which funds are to be 
provided by. taxing the Profits of the companies which con- 
tinue operation. It appreciates the fact that such provisions 
cannot be put in the present bills without unanimous consent, 
but suggests it “would be wiser to bring in new bills to cover 
this vital point.” In paying compensation the committee holds 
that the element of good will cannot be overlooked and that 
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CURRENT LEGISLATION 





A Legislative Attack on Slums 





y J. P. CHAMBERLAIN 


HE process of adjustment of received notions of 

the content of individual rights in land, to the 

conditions caused by crowding in cities resulting 
from increase in height of buildings and development 
of methods of transportation, must carried out first 
through the legislatures and then thr. “h the courts. 
Because of the great human, and * ' -geat property, 
interests involved, the phases of .« djustment in 
their first step in the legislatures are “on “ef the most 
interesting studies for the student of p: “Syqical lawmak- 
ing and of legal theory. 

Two of the sheaf of powers whicly constitute the 
right of ownership of real estate have Beer-much under 
legislative and judicial scrutiny, the power ‘9 make any 
use of land not a nuisance, and the puwer-to charge 
“what the traffic will bear” to others for temporary 
occupancy of the land or of any building‘ or part of 
any building upon it. The zoning laws, especially in 
their close restriction of use, are the most recent and 
striking evidence of the rapid weakening of the inter- 
est of the individual, before the public interest in 
respect to the first power, and the rent laws are an 
attack upon the second. The judicial branch of the 
government which has approved the reasoning of the 
legislature in sustaining the principle of zoning to pre- 
serve a territory for two family houses by excluding 
even apartment houses,’ recognizes the power of the 
ommunity to restrict the use an individual shall make 
of his urban land within such limits as shall not seem 
unreasonable to the Justices of the highest court. The 
rent laws restricted the right to charge what the land- 
lord could get for his space in a certain class of build- 
ings and made his rents subject to control in the public 
interest by public authority, a commission in the Dis- 
trict of Columbia, lower courts in-the various states 
which adopted the plan. The rent laws were passed and 
approved as applying to an emergency in which the 
public interest was “so great as to justify regulation 
by law.”* Said the Supreme Court: “These cases (cit- 
ing cases) are enough to establish that a public exi- 
gency will justify the legislature in restricting property 
rights in land to a certain extent without compensation. 
But if, to answer one need, the legislature may limit 
height, to answer another it may limit rent.”* 

The New York legislature has combined both 
theories in a new attack on the slums embodied in 


hapter 823 Statutes of 1926. If there were a public 
1. ~ Vill e of pos v. Ambler Realty Co., decided by the Supreme 
Court November 22, 1 
2. An interesting a ication of the same principle to farm land is 
the California Statute (Chapter 299, Laws of 1925), which permits 
farms to grow only cotton of a specified kind on their farms, in order 
to protect the community in its reputation for producing such cotton, 
thus preserving value of land and making sellin a Use by the 
ywner of natural resources may be limited in pat interest by 
pres enting one use in favor - pa = which the legislature believes 
and the court concurs, of prevailing public importance. Walls v. Mid- 
1 Carbon Co., 254 U. S. 300. 
Block v. Hirsch, 256 U. 
See also Brown Holding Co. v. 


S. 135, p. 155. 


Feldman, 256 U. S. 178. 
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interest in housing arising from the shortage of houses 
after the war sufficient to justify exercise of the police 
power, then says the legislature, there is such a public 
interest in the danger “to the health, safety, morals, 
welfare and reasonable comfort of the citizens of the 
state” in “the congested and unsanitary housing condi- 
tions which exist in certain areas of the state.” To 
remedy this situation the legislature authorizes the cre- 
ating of housing companies as “agencies and instru- 
mentalities of the state.” These companies are of two 
types, public and limited dividend housing companies 
and private limited dividend housing companies. Both 
are closely controlled by the public regulating author- 
ity, the Housing Commission. It must approve their 
projects, and by an application of a principle resem- 
bling the well known requirement of a certificate of 
convenience and necessity in case of other public utili- 
ties, must find that there is a necessity for the housing 
accommodations proposed to be erected. In case of 
public housing corporations, a certificate must be issued 
before property is purchased, while the general decision 
of the Commission that housing conditions in a par- 
ticular area are congested and unsanitary is sufficient 
to permit a private housing corporation to begin opera- 
tions. The Commission must approve the plans of each 
project. As in case of other public utilities, the Com- 
mission has power to regulate rent, and the power to 
approve plans is bound up to the power to regulate 
rent by requiring that the Commission only approve 
plans for buildings which can be rented at a maximum 
price fixed in the statute. Rent regulation is further 
related to cost of construction and cost of operation. 
The rent in each case is fixed on the basis of actual 
cost, expense of operation plus amortization of cost of 
the building exclusive of the price of the land, interest 
on obligations and a dividend not to exceed six per 
cent, but in no case may it be more than the maximum 
fixed in the law. However, to protect against the dan- 
ger of too great rigidity in rentals and consequent fail- 
ure of the investment to pay its way, the act allows 
the Commission to increase rentals over the fixed maxi- 
mum if necessary “to safeguard the interests of lien- 
holders and stockholders,” but only after a hearing of 
which tenants receive notice. 

Thus before a housing corporation may begin 
operations, there must be an investigation by the State 
Commission to establish the emergency described in 
the act and that the building planned would help 
remedy it. The corporation is closely regulated as to 
cost of construction, issuing of securities, and rentals, 
the equivalent of rates, with a limitation of dividends 
as a corollary. Furthermore, profits as a real estate 
speculation are cut off. The stockholders must agree 
that they will never receive more than the par value 
of the stock plus six per cent cumulative dividends, and 
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that earnings in excess shall go to the state if the cor- 
poration be dissolved. 

A reminiscence of the federal relation with the 
Pacific railroads is the requirement that the Commis- 
sion appoint one member of the board of directors of 
each corporation. 

Clearly the state must offer substantial induce- 
ments to persuade private capital to embark in these 
ventures. This inducement is principally tax conces- 
sion. Tax concessions as a means of inducing private 
capital to undertake building tenements at low rents 
have been tried in New York successfully and have 
met the approval of the Court.’ Chapter 823 elabor- 
ates on the earlier experience. It contains the same 
permission to municipalities to exempt from local tax 
buildings and improvements, not the land, of these cor- 
porations, if constructed prior to January 1, 1937, but 
in addition exempts them from franchise, income, and 
certain other states taxes. Especially important is the 
exemption of their securities. Here an important dis- 
tinction is made between public and private corpora- 
tions. Bonds and debentures of public corporations 
are declared to be “instrumentalities of the state issued 
for public purposes,” and exempt from all tax, while 
in case of private corporations the income of such 
securities is tax exempt. Dividends are tax exempt in 
either case. By thus phrasing the question is presented 
whether the income from the securities of the public 
corporation is exempt under the constitution from fed- 
eral tax as issued by an instrumentality of the state in 
the performance of a governmental function.* The 
case is strengthened by the fact that the profits of the 
corporation go to the state in excess of six per cent 
dividend, and that the corporations are expressly de- 
clared to be state instrumentalities. A possible analogy 
is the Federal Farm Loan Banks, privately owned, sub- 
ject to federal control, but held federal agencies so that 
their securities are tax exempt in the states.’ The 
Court took advantage of the fact that the Government 
might use these banks for deposit of government funds 
to exempt them as government agencies, but can it not 
be argued that the provision of proper houses for the 
working classes and the abolition of slums in the inter- 
est of the health and well being of all classes, is a 
proper state purpose, to accomplish which the state may 
adopt the most appropriate means? The Supreme 
Court has held that North Dakota could issue bonds to 
provide the money for housing as a public purpose and 
lay taxes to pay principal and interest,* so that housing 
has come within the range of “projects to provide for 
the public welfare” on which states or municipalities 
may engage. The new question presented is whether 
securities of a privately owned corporation acting as 
an instrumentality of the state to further the public 
welfare, may be exempt from federal taxation, if 
securities issued directly by the state for the same pur- 
pose, would have been exempt under the Revenue Act. 

Another important point is presented which seems 
destined to engage the attention of city planners in the 


5. Chapter 945, New York Laws of 1920 
Co. v. Goldfogle, 204 App. Div. 710, 236 N. Y. 5 
6. The cases make a distinction between governmental and pro- 


Ma in Hermitage 


prietary functions of the state. The liquor dispensaries operated by 
the State of South Carolina were held liable to pay the federal liquor 
taxes as a proprietary and not a governmental function, South Carolina 
v. United States, 199 U. S. 437, while the operating of street railways 
was held a governmental function by analogy to highways so that 
employees of the railway were not liable to federal income tax on their 
salaries. Frey v. Woodworth, 2 Fed. (2d) 725. The reason for the 
distinction has been questioned in an article by J. H. Cohen and Ken- 
neth Dayton, 34 Yale Law Journal 807, but compare the article by 
R. F. Magill in 35 Y. L. J. 956. 

7. Smith v. Kansas City Title & T. Co., 255 U. S. 180. 

8 Green v. Frazier, 253 U. S, 233, but see Opinions of Justices 
(Mass.) 42 L. R. A. CN. S) 221 to the contrary. 


future. Zoning and city planning have gone far in 
limiting the way in which a plat of land can be used, 
but should a further step be taken to compel the best 
use of the small quantity of land available in our great 
cities? Much is being said today about “block devel- 
opment,” the arrangement of buildings as a unit on a 
block so that the maximum of air and light be com- 
bined with the maximum of housing and in addition 
the beauty of the city be enhanced. At present a single 
owner may prevent block development by holding out 
for an exorbitant price, and so prevent the best use of 
the block in the public interest, both economically and 
artistically, to say nothing of health and safety. The 
New York Act has made a step towards a solution of 
this problem. Public housing corporations are given 
the power to condemn property for their purposes. 
The power is carefully guarded. It can be exercised 
only with the consent of the State Commission and can 
only cover property necessary for the contemplated 
improvement. The constitutionality of this new limi- 
tation of the power of the landowner seems clear if 
the public purpose of the building projected is estab- 
lished. The corporation will then be a public service 
corporation, under state control as to rates and issuance 
of securities, and there seems no reason why it should 
not have the power of eminent domain to accomplish 
its purpose. 

In addition to the American legislative precedents 
for the different provisions of the statutes, there is a 
series of English acts embodying a similar effort to 
combat slums and create proper accommodations for 
the working classes in the public interest. Condemna- 
tion under eminent domain, public supervision of pri- 
vate agencies, limitation of rent, are all contained in 
the Housing Acts passed by Parliament since 1890.° 
The fact that Parliament in the Housing of Working 
Classes Act 1890 and its successors, for thirty-five 
years has been applying a somewhat similar method to 
meet a similar emergency, the threat to health and pub- 
lic welfare made by the slums of great cities, should 
have a persuasive effect in sustaining the New York 
law against constitutional attack just as in Block vs. 
Hirsch. The Court relied on the practice in foreign 
lands in remedying the war housing shortage by rent 
laws as persuasive that the rent laws passed in the 
United States were within the police power. 


9. 53 and 54 Victoria, c70, p. 353; 15 George V., cl4, p. 172 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
of Interesting and Significant Contributions Appearing in the Current 
Legal Periodicals 





Among Recent Books 





History of English Law, by W. S. Holdsworth. 
A Vol. 8. 1926. Boston: Little, Brown, and Com- 
pany. Pp. xxxii, 500. 

As we begin the eighth volume of Holdsworth we 
are coming within the attractive power of a new planet. 
In the next preceding volume we saw Lord Mansfield 
striving courageously, but in vain, against some of the 
inveterate evils of the English land-law, and we were 
told why he failed—though “fail” is here a paradoxical 
word; Mansfield was a man of destiny; his splendid 
genius could not fail. But, if defeat was impossible, 
victory might be long postponed, and this happened in 
the case of the land-law. When Mansfield came on the 
scene it was too late; the principles of this, then the 
greatest, branch of English law were too well settled to 
be moulded further by the judgments of courts ; and the 
Legislature, in the nineteenth century, had to make the 
reforms, the necessity for which Mansfield clearly saw 
long before the new century dawned. 

So in the doctrine of Consideration, with which 
this eighth volume opens. If Mansfield had had his 
way, the test of the enforceability of a contract would 
be the intention Of the parties; if they contemplated a 
change in their legal relations, there would be a binding 
contract, and any talk of Consideration would be ir- 
relevant. The precedents—the adjudged cases—were 
too much for Mansfield. Yet his perception was true; 
Consideration should not be the only test; it is (or 
ought to be) simply evidence of the binding nature of 
the agreement. And so Holdsworth now concludes. 

The history of Consideration has occupied much 
attention in the last thirty or forty years; its develop- 
ment owes much to the study given the subject by 
\merican scholars, notably Ames. The connection of 
that development with the forms of action and the laws 
of pleading is intensely interesting, and characteristic. 


We may be allowed to make a general observation 

at this point. The various subjects in the law are not 
f equal difficulty, nor of equal general interest. Sen- 

ator Beveridge was so impressed with the dramatic 
qualities of one of John Marshall’s famous cases, 
Fletcher v. Peck, that he thought of suggesting a ver- 
sion of it for the stage. It would, however, be too 
much to expect a treatment of the Rule in Shelley’s 
Case to be as readable as an account of life in the old 
Inns of Court. The reader of Holdsworth’s history 
will meet this difficulty both in individual volumes and 
in the work as a whole. The seventh volume began 
with seisin—a pretty tough bullet to chew; and as for 
the whole series, volume one as it happens is quite 
technical. We may imagine ourselves asked for advice 
by one who did not begin the History promptly, when 
the first volumes came out, and who is dismayed now 
at finding the author nine up on him. Our advice 
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would be, Begin with volume eight. Even if you read 
no more, you will always keep a happy memory of that 
volume, for it is a treasure-house of good things. But 
you will undoubtedly go on, and we would suggest 
that you try next the fifth volume (Bacon and Coke, 
the rise of the Court of Chancery, the King’s Council, 
and the Star Chamber, the Reporters, and so forth) 
and the sixth (the constitutional struggle between Par- 
liament and the Stuarts; the lawyers of the past and 
their training; and the literature of the common law). 


§ 

To return, however, to the present volume and 
Lord Mansfield. Happily there was a vast domain 
just opening, where his talents could have full sway. 
This was the field of commercial law. English traders 
had managed somehow to get along, largely unaided 
and unhampered by the courts of common law, but the 
new commercial supremacy of England made obsolete 
the existing informal and unorganized body of rules 
governing the transactions of merchants. The volume 
we are reviewing tells the absorbing story of the growth 
of the English “law merchant” from obscure foreign 
beginnings to its place of towering supremacy over 
the very land-law itself; how banks and banking 
started, how insurance began (from marine risks), 
and promissory notes and bills of exchange; the rise of 
corporations (in the American sense) ; usury and in- 
terest, agency, bankruptcy, and maritime law in gen- 
eral. Mansfield so shaped the action for money had 
and received that the common law was made to serve 
the needs of commerce as flexibly as equity itself ; and 
the “custom of merchants” at last became the law of 
the land. 

But to reach this point, what fields we have tra- 
versed! The mediaeval fairs and markets (most fas- 
cinating of topics), the cities of Italy, with their 
money-changers, and money-lenders, and insurers of 
ships and cargoes; the South Sea, its very name daz- 
zling the imagination ; the great trade-routes, over land 
and sea; English ships driven by the northeast wind 
“seaward round the world”; wreck and rescue; acts 
of the public enemy and acts of God. This is what 
we live with in Holdsworth’s eighth volume. You will 
sit up late at night over this book. Hakluyt’s Voyages 
are no more absorbing. We leave this, the first and 
greater part of the volume, with the consciousness that 
our review is entirely inadequate. 


§ 

The remainder of the volume attracts attention at 
once by its titlk—Crime and Tort. Once these were 
practically the same thing, but a division took place 
in very early times. The line is still not distinct ; torts 
from time to time rise to the status of crimes; or, 
rather, a public aspect comes to be seen, as well as the 
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formerly exclusive’ private aspect. In examining any 
part of the subject of torts, we usually have two 
things to do, and Holdsworth does both; we must first 
consider specific torts; that is, torts with names, torts 
which have been assigned a definite place in the cata- 
logue; second, we must do some philosophizing on 
principles of liability. By so doing, we can better un- 
derstand existing torts, and also be ready to deal with 
new torts as they arise, for the list is not closed. 

Under Crimes, that slow development of the crime 
of treason known as constructive treason is first con- 
sidered very fully, and with it the cognate offences 
of unlawful assemblies, routs, and riots. This last 
group has given the British government some acute 
problems in the past hundred and fifty years, in con- 
nection with agitations for parliamentary reform, the 
repeal of the corn laws, the rise of the power of Labor, 
and other great democratic movements. You do not 
need to argue to an Englishman that order must be 
maintained ; on the other hand, it is, and has long been, 
a matter of personal peril for an English public officer, 
high or low, to try putting down lawlessness by any 
but lawful means. The experience of England in the 
conflict of the two principles is what makes this topic 
so interesting and important in American life today. 

Then we have the crime and tort (double aspect ) 
of defamation. How slander, in important particulars, 
went one way, and libel another, with disastrous re- 
sults, is a story that takes us back to the Star Chamber 
and its influence in the development of the law of mis- 
demeanors, and the growth of sundry torts therefrom 
after the Star Chamber was abolished. Holdsworth 
thinks an assimilation of slander to libel would be best, 
rather than the converse. 

Is there a tort (as well as a crime) of conspiracy? 
The author brings this topic almost down to the mo- 
ment of going to press, for Sorrell v. Smith, [1925] 
A. C. 700, in the House of Lords, seems to be the key 
decision. 

There is a section on the law growing out of the 
enactments against religious non-conformity, which 
likewise comes down to date. The reader will find here 
a number of most interesting points; for example, Is 
Christianity part of the law of England? Are be- 
quests for masses for the dead lawful? May an attack 
be made publicly on the Established Church, if couched 
in respectful (or at least not indecent) language? Some 
of these points have only now been settled. 


§ 


We note with satisfaction another hint (page 338) 
that the History will not end with the ninth volume, as 
announced. Pollock and Maitland came down only to 
1272, and Reeves to 1603. Holdsworth gives 1700 as 
his terminus; and although several topics have been 
continued beyond, as we have already observed (we 
may add the discussion, pages 462-3, of the still warmly 
controverted Jn re Polemis, [1921] 3 K. B. 560, in 
the Court of Appeal, and the trial of Sir Roger Case- 
ment for treason, pages 307-8, [1917] 1 K. B. 98,) yet 
others stop just as our interest has begun to simmer ; 
see for example pages 192 (top), 222 (top). 


§ 


The last section of volume eight is on principles 
of liability, criminal and civil. As for torts, Holds- 
worth knows of Wigmore’s pioneer work in this field, 
which is yet no farther back than 1894—so new is the 
modern law of torts—but we believe he should also 
know of Jeremiah Smith, Holmes, Pound, Bohlen, and 
Isaacs (see the /ndex to Legal Periodicals, under those 














names ; the most important of their essays on this livest 
of subjects may now be found collected, in two books). 

A learned correspondent ekes out the slender re- 
sources of this reviewer with the following note: “In 
discussing mens rea (pages 438 and following) the 
author treats of the defenses of infancy, insanity, in- 
toxication, compulsion, coercion, and necessity. He 
omits consent. Though this defense seems on the sur- 
face not to deal at all with defendant's frame of mind, 
it does so in reality, as is clear where defendant thinks 
he is dealing with a consenting person.” Our corre- 
spondent also is of opinion that A-rtell’s Case, Kelyng, 
13, and R. v. Tyler, 8 Carr. and P. 616, should be 
added to the two compulsion cases cited on page 444, 
note 9. $ 

We wish to express once more our unqualified ad- 
miration for the footnotes in this History. Quite apart 
from their great value to the student who wishes to 
look further, we constantly find something diverting— 
a sentence or two from Pepys’ Diary, or the Lives of 
the Norths, or some quaint bit of law-French. In the 
second volume, in discussing the Register of Writs, and 
how it is more than a Register (for notes of various 
kinds are scattered through it), Holdsworth instances 
one of the notes, which gives in these words the au- 
thority for the form of the particular writ: “Ceux 
briefs furent enseales per touts les sages de la chancery, 
per assent des serjeants le Roy et autres sages asses” 
which we may translate down to the last three words: 
“These writs were sealed by all the wise men of the 
chancery. with the assent of the King’s serjeants and 
; ” Holdsworth suggests that the last word of 
the law-French is a slip for aussi (“other wise men 
besides”’).. Let us hope so. 

§ 

Rylands v. Fletcher and Employers’ Liability end 
the book on a question-mark, as we suppose a good 
law-book should always end. 

Chicago, Nov. 16. 


Alexander Hamilton, 


Cuarces P. MEGAN. 


an Essay on the American 
Union by Frederick Scott Oliver. New York: G. P 
Putnam’s Sons, 1925. $5.00. Mr. Oliver’s Alexander 
Hamilton was originally written with an eye to bolster- 
ing up the Conservative view of politics in England 
and promoting a closer union among the states of the 
British Empire and now after the lapse of twenty years 
it has been re-issued without any change in animus or 
treatment. The author thinks that while as a “matter 
of logic the democratic argument is conclusive; as a 
matter of history it is nonsense. The principle of aris- 
tocracy in a popular government is a very practical 
device for making use of the upper classes. We use 
ours while the Americans waste theirs.” Taking this 
English view of things, Mr. Oliver writes an entertain- 
ing biography of Hamilton, drawing his materials 
mainly from Hamilton’s own works and biographies 
by friendly, if not partisan, hands. Given the point of 
departure the result was foregone. Hamilton is por- 
trayed as an able and far-seeing statesman whose most 
fatal weakness as a politician was his indifference to 
popularity. His réle in the Revolution, the formation 
of the Constitution, as Secretary of the Treasury, and 
finally as a Federalist leader is traced by a thin thread 
on which is hung much philosophy for the benefit of 
those who like their texts of repellant facts decorated 
with oracular reflections on the nature and end of 
things. Of course Mr. Oliver does not draw for us a 
perfect ‘man or represent Hamilton as successful in 
all undertakings; indeed he admits that the framers 
of the Constitution rejected most of Hamilton’s high- 
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roned notions and that the instrument as drafted 
proved strong and enduring in spite of Hamilton’s dire 
prophecies ; but, to use a passage which well illustrates 
the author’s mode, “it is still permissible to speculate 
whether it might not have stood even higher than it 
loes in the opinion of the world had it possessed, in 
addition to its other components, that element [of aris- 
tocracy] which Hamilton struggled so hard and vainly 
to include.” The type of mind that regards such writ- 
ing as important and illuminating simply so regards it 

and is beyond argument. A skeptical mind, how- 
ever, might be moved to inquire just whose opinion is 
the world’s opinion and whether it is the opinion of 
1906 or 1926 that the reader should accept as binding 
in the case. 

When Mr. Oliver turns to Jefferson and the 
Democrats, the warm glow of his enthusiasm turns to 

hoar frost of contempt. Jefferson’s “moral sense 
was never a very trustworthy guide and upon any ques- 
tion concerned with finance, his intelligence was as 
inadequate as his conscience.” Madison did things for 
political ends “which would have staggered meaner 
natures”; and with reference to one of his charges 
against Hamilton, “it would be unfair to Madison’s 
intelligence to suggest that he believed in the truth of 
his accusation.” With reference to W. B. Giles, that 
intransigeant leader of the opposition to Hamilton’s pro- 
gram in Congress, Mr. Oliver informs us that “in spite 
of his violence, his reckless disregard of truth, his un- 
concern for the feelings of his enemies, Giles does not 
offend the moral sense to the same degree as his em- 
ployers offend it. . . . He was a squat, untidy, black- 
avised little man, with a prodigious vitality, a quick eye 
ind a shrewd instinct in a melée; a stout fellow with 
loud lungs.” In short, low, ignorant, unscrupulous, 
and immoral fellows raised up the opposition to the 
(almost) immaculate Statesman of the Federalist party. 
If any one is interested at all in brutal facts as dis- 
tinguished from romance written without reference to 
pertinent evidence, he may find some illumination in 
comparing Chapters V and VI of “The Economic 
Origins of Jeffersonian Democracy” by the writer of 
this review and Book IV of Mr. Oliver’s high en- 
comium on Hamilton. 

If it is the duty of an honorable judge in a court 
of law to read with calm eyes the briefs of all the 
advocates and survey all the relevant facts before 
rendering an opinion in any case before him, what shall 
be said of the uses of biography? Your reviewer 
frankly declines to pass judgment. For practical pur- 
poses, however, he suggests that in the present instance 
any reader interested in reaching a just verdict in the 
celebrated case of Hamilton vs. Jefferson would do 
well to exercise as much caution in relying upon the 
brief of Mr. Oliver, of counsel for the plaintiff, as he 

uld in appraising a biography of John P. Altgeld by 
Eugene V. Debs. In the matter of elegant style few 
exceptions can be taken to Mr. Oliver’s work. 
Cuarves A. BEARD. 


New Milford, Conn. 


Economic Principles and Problems, by Lionel D. 
die. Thomas Y. Crowell Company, 1925. pp. 799. 

This is a successful attempt to integrate modern 
iductive studies with the main body of neo-classical 
conomics. The development of economic principles 
is not shirked, although we might wish for a more 
detailed analysis of the theory of marginal utility, but 
the principles are always discussed in a concrete setting. 
Thus the treatment of the theory of distribution is not 
olated but is developed from an analysis of the actual 
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movements of wages, of interest, and of profits, while 
the treatment of prices is realistic throughout. 

An original feature of the volume is the space 
given to the theories of production and of consump- 
tion. These are treated competently and form a wel- 
con.e synthesis of fields which have been neglected 
unduly by the writers of economic textbooks. Other 
noteworthy features are the emphasis upon the pro- 
ductive functions of government, which is a welcome 
note in a period which is too inclined to regard it as a 
purely consuming parasite, and the discussion of the 
theory and forms of social control. The chapter on 
the business cycle is far more adequate than that of the 
ordinary text but, on the other hand, the author has 
perhaps followed the ideas of Cassell on international 
price levels a bit too implicitly. 

Professor Edie is on the whole to be congratulated 
upon his accomplishment. The teaching of elementary 
economics in this country would be greatly improved 
by a judicious use of this book. The problems are not 
all analyzed in as keenly critical a manner as one might 
always wish but the treatment is generally sound and 
balanced and the work as a whole merits wide use. 

Paut H. Dovuctas. 

The University of Chicago. 


Saturated Civilization, by Sigmund Mendelsohn. 
New York: Macmillan. pp. 180. $1.75. The author 
adopts as his majer premise the by no means unusual 
theory that civilization is in the long run a steady 
growth but that it is also a matter of great swings and 
oscillations, back and forth. One of these forward 
surges ended with the decay of Roman civilization, the 
next with the French Revolution. To his mind we are 
now approaching the end of a third great period, a 
very brief one, truly, compared to its predecessors. The 
period now closing is marked by a concentration on 
material things, to the exclusion of the intellectual in- 
terests of the preceding age. Here at once many ques- 
tions spring up; how far were the great movements of 
the past, the crusades, exploration and so forth, moti- 
vated by material considerations? There is no attempt 
to answer this query. Assuming, then, the contrast 
between the present age and its predecessor, almost the 
entire book is an examination of today’s situation. Our 
mechanical skill creates more and more wants, calling 
for more and more material means of satisfying them. 
So long as invention makes possible a continuously 
(and rapidly) increasing scale of production, all is 
well. But this will soon cease to be the case for three 
principal reasons : Invention has about exhausted itself, 
so far as increasing speed of production is concerned 
(this of course has nothing to do with invention of 
yet more want-creating devices); the human labor 
inevitably necessary will not suffice because the demand 
for labor is increasing while the supply, due to eco- 
nomic prosperity of labor, is constantly decreasing ; 
and finally the cost of labor in wages is so great, com- 
pared to its productivity, that prices will soon be raised 
to a point where consumers will be unable to buy. It 
is strange that the author does not in so much as a 
single sentence examine the rather obvious counter 
argument that these higher wages also mean that some 
at least of the buying public have an increased buying 
power. How far will that tend to restore the balance? 
No hint is given us; to him the ultimate consumer, 
whoever he may be, is at any rate certainly never by 
any chance the wage earner who has received the ex- 
orbitant wage. In his view the rise of labor is, simply 
from the standpoint of productive efficiency, an un- 
diluted misfortune, “Past and present examples lend 
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support to the theory that only debased and impotent 
labor can be used as an effective instrument of in- 
tensive material progress, and that exertion and sub- 
missiveness, which are essential qualities of labor effi- 
ciency, cannot be enforced on enlightened and human- 
ized labor” ; in other words, enlightened and humanized 
labor cannot be efficient. Having énlightened and 
humanized labor, we must therefore pay the inevitable 
penalty—an inability to meet material wants as quickly 
as they arise, an enforced end to a merely material out- 
look, and a new civilization based on a “return” to 








intellectual interests and values. The points raised are 
interesting; they would be much more so if greater 
care had been used in meeting some of their obvious 
weaknesses. 

Recent pamphlets received from the Oxford Uni- 
versity Press, American Branch, are Some Aspects of 
Commercial Law, a lecture by Sir Frank Mackinnon, 
and Sir Courtenay Ilbert, by Sir Frederick Pollock. 
The latter is a short biographical sketch of the late 
parliamentary draughtsman and Clerk of the House of 
Commons. E. W. PuTTKAMMER. 





Leading Articles in Current Law Reviews 





Georgetown Law Journal, November (Washing- 
ton, D. C.)—Edward Douglass White, Jurist and 
Statesman, by Hugh J. Fegan; Judicial Settlement of 
International Disputes, by James Brown Scott; The 
Military Value of the Laws of War, by Elbridge 
Colby ; “Act of God and the Public Enemy,” by Clar- 
ence U. McElroy. 

Virginia Law Review, November (Charlottesville, 
Va.)—The United States and the World Court, by 
kidward A. Harriman; Copyright of Automatic Writ- 
ing, by Blewett Lee; Extraterritoriality and the Mixed 
Court in China, by Robert T. Bryant. 

Kentucky Law Journal, November (Lexington, 
Ky.)—The Law of Co-Operative Marketing, by Aaron 
Sapiro; The Uniform Mortgage Act, by W. Lewis 
Roberts; International Extradition, by H. H. Grooms. 

National University Law Review, January, 1927 
(Washington, D. C.)—The Supreme Court of the Dis- 
trict of Columbia, by Justice Frederick L. Siddons; 
Sovereignty and Independence in [nternational Law 
Judicially Interpreted, by Charles Pergler ; The Patent 
Authorities on the Subject of “Invention,” by Eugene 
F. Bogan. 

University of Pennsylvania Law Review, Novem- 
ber (Philadelphia)—Does Equity Follow the Law of 
Torts? by Zachariah Chafee, Jr.; Divorce Law in 
England, by J. E. G. de Montmorency ; Student Days 
at the Inns of Court, by Frances Anne Keay (Mrs. 
Frances Ballard). 

Canadian Bar Review, November (Toronto)— 
Recent Experiments in Government, by O. M. Biggar ; 
Indirect Performance of Covenants to Devise Prop- 
erty, by W. F. O’Connor; Address to Canadian Bar 
Association, by The Honourable Charles S. Whitman: 
Francis Bacon, by His Honour Judge Huycke. 

Illinois Law Review, December (Chicago)—Legal 
Education in Illinois, by Laird Bell; Delivery in Gifts 
of Chattels, by Philip Mechem. 

The Lawyer and Banker, September-October 
(New Orleans, La.)—Blood Tests for Paternity, by 
Blewett Lee; The Reason for Title Insurance, by Hon. 
Julius E. Roehr; Cost of Title Insurance, by W. L. 
Rogers; Our Administration “of the Naturalization 
Laws, by S. G. Pandit; Void Sales and Decrees, by 
H. L. Kleeber. 

Columbia Law Review, November (New York 
City)—An Analysis of the 1926 Amendments to the 
Bankruptcy Act, by Ralph F. Colin; Book Accounts 
as Collateral, by Garrard Glenn; The Evolution of the 
Doctrine of Territorial Incorporation, by Frederic R. 
Coudert. 








Virginia Law Register, October (Charlottesville, 
Va.)—Some Virginia Law Books in a Virginia Law 
Office; Exemption of Seaman’s Wages from Garnish- 
ment, by Michael Cooper; Administration of Justice 
in Turkey, by H. M. Casparian. 

Virginia Law Register, November, (Charlottes- 
ville, Va.)—Some Virginia Law Books in a Virginia 
Law Office ; The Proposed Virginia Bar Act by Volney 
E. Howard; Report of Special Committee on Organi- 
zation of the Bar. 

Wisconsin Law Review, October (Madison, Wis.) 
—Perpetuities in Personal Property in Wisconsin, by 
Oliver S. Rundell. 

California Law Review, November (Berkeley, 
Cal.) —Rules of Legal Cause in Negligence Cases, by 
Norris J. Burke; Contingency in Jural Relations, by 
Albert Kocourek. 

Indiana Law Journal, November (Indianapolis) 
—QOur Bounty of Constitutional Government, by 
Thomas J. Norton; Work of the Board of Pardons in 
Indiana, by John C. Chaney. 

Canadian Bar Review, October (Toronto)— 
Presidential Address to the Canadian Bar Association, 
by Sir James Aikens; Address to the Canadian Bar 
Association, by Right Honourable Lord Darling ; Crim- 
inal Law as Administered in Ontario, by E. Bayly; 
Husband’s Liability for Wife’s Tort, by R. W. Shan- 
non. 

Michigan Law Review, November (Ann Arbor) 
—Passenger Tickets as Contracts, by Edwin C. God- 
dard; Early American Price-Fixing Legislation, by 
Arthur S. Aiton; Imprisonment for Debt, by Richard 
Ford. 

Harvard Law Review, November (Cambridge, 
Mass.)—Jurisdiction at the Maritime Frontier, by 
Edwin D. Dickinson; Bonham’s Case and Judicial Re- 
view, by Theodore F. T. Plucknett ; Testamentary Re- 
publication, by Alvin E. Evans. 

Illinois Law Review, November (Chicago)—The 
Work of the Supreme Court, of Illinois, by Walter F. 
Dodd; Reminiscences of the Anarchist Case, bv Sig- 
mund Zeisler. 

American Law Review, September-October (St. 
Louis, Mo.)—The House to House Canvasser in Inter- 
state Commerce, by John Hemphill; Contracts to Make 
Testamentary Dispositions as Affected by the Statute 
of Frauds, by Merrill I. Schnebly ; Some Observations 
on the Progress of Law and Lawyers, by Reuben R 
Arnold; Is Acquaintance with Legal Novels Essential 
to a Lawyer? by Frank J. Loesch; The Centralization 
of Control of Highway Traffic, by Charles W. Tooke. 
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FEDERAL EMPLOYERS’ LIABILITY ACT-IV* 





By GrorcGrE ALLAN SMITH 
Of the San Francisco, Cal., Bar 


Assumption of Risk (Continued) 


SSUMPTION of risk, as defined at Common 
A Law, is, under the Federal Employer’s Lia- 

bility Act, a complete bar to an action for 
negligence, except where the injury is contributed 
to, as provided by section 4 of the Act, by the 
carrier’s violation of some Federal statute enacted 
for the safety of employees, or the negligence of a 
fellow servant. Seaboard A. L. R. Co. vs. Horton, 
233 U. S. 492; Jacobs vs. Southern R. Co. 241 U. S. 
229; Baughman, Admr. vs. New York P. & N. R. 
Co. 241 U. S. 237; Chesapeake & O. R. Co. vs. De- 
Atley 241 U. S. 310; St. Louis & S. F. R. Co. vs. 
Brown 241 U. S. 223. 

Section one of the Act charges the carrier with 
the negligence of fellow servants. We dealt with 
the violation of the Safety Acts in the preceding 
article. Section three provides that contributary 
negligence shall not be a bar to the action; but only 
go in proportional diminution of damages. As- 
sumption of risk has therefor become the principal 
mainstay of the carrier where its negligence con- 
tributed to the injury. We may look for the gradual 
extension of the doctrine of assumption of risk, in 
response to the continuous efforts that the carriers 
must, and will, make to enlarge and extend the 
sphere of its protection into the former field of con- 
tributary negligence. 

It is usually said that the employee assumes 
all of the risks normally incident to the work in 
which he is engaged. He is paid to do so. If the 
employment is hazardous, the wage is supposed to 
be fixed with reference thereto. All employments 
involve more or less risk. The carrier is simply 
ligated to use reasonable care to provide such 
reasonably safe place to work as the employment 
permits of; and to use the like care to provide 
easonably safe and suitable appliances and tools. 
Negligence is the basis of the carrier’s liability. 
Seaboard A. L. R. Co. vs. Horton, 233 U. S. 492. 
lhe employee assumes the ordinary risks of his em- 
ployment, because in such cases the employer is 

t guilty of negligence. Chicago & N. W. R. Co. 
Bower, 241 U. S. 470. 
The employee must prove neghigence on the 
rt of the carrier to make a case against it. If the 
employee is an adult he is charged with knowledge 
f the usual risks of his employment, unless there 
are special circumstances relieving him from the 
ile—as that he is inexperienced, and should have 
een warned of the danger, or given necessary in- 
struction before being put at dangerous work. If 
this has not been done in cases reasonably requiring 
it, the employer has failed in its primary duty to 
use reasonable care towards its employees. 

In this article we propose to write of cases 
where the carrier has failed in its primary duty 
to use reasonable care to protect its employees 


against injury, but nevertheless relies upon the 


"As interpreted by the U. S. Supreme Court. This is the fourth 
st of a series of brief articles on this subject by Mr. Smith. 
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employee’s assumption of the risk to defeat the 
action. 

If the employee knows of, and appreciates the 
danger, he cannot complain of a resulting injury 
from a danger he fully appreciated, and had volun- 
tarily accepted as one of the conditions of his em- 
ployment. The fact that the negligence of the 
carrier has injected this unusual danger into the 
employment will not aid the employee. If he 
voluntarily continues in the employment after 
knowledge of such danger he is charged with as- 
sumption of the risk incident thereto. The employee 
cannot close his eyes to these negligent dangers. 
He will be charged by law with notice of them, if 
an ordinarily prudent person, under like circum- 
stances, would have observed and appreciated the 
risk of them. Seaboard A. L. R. Co. vs. Horton, 239 
U. S. 595. However, the doctrine does not embrace 
all dangers that may inhere in, or arise from known 
conditions; but only such danger of injury there- 
from as was appreciated by the employee, or which 
would have been apparent to a reasonably prudent 
employee similarly situated. A very intelligent 
man might appreciate danger from known condi- 
tions that would not be within the ken of, and 
therefore not chargeable to, another employee not 
so well advised. The doctrine of assumption of risk 
is based on a supposed voluntary acceptance of the 
danger by the employee as one of the conditions of 
his employment. 

In the case of Prior vs. Williams, 254 U. S. 43, 
the employee was using a crowbar, the claws of 
which had become so blunted and rounded with use 
that it would not take secure hold of the spikes. 
The defective condition of the tool was manifest. 
It slipped off a spike, and the employee was pre- 
cipitated from the bridge and injured. The carrier 
was negligent in keeping such a tool in use, but the 
employee knew of the danger, and was thus held 
to have assumed the risk. A recovery was denied 
him. The court held as a matter of law, that a 
reasonably prudent man would have anticipated not 
only the probability of the crowbar slipping from 
the spike, but of being precipitated from the bridge 
thereby. 

In the Baughman case, 241 U. S. 237, a brake- 
man was crushed between the car of a train stand- 
ing on a transfer, or ferry barge, and the car on 
the side of which he was clinging. It was being 
pushed alongside the standing car on the adjoining 
track. At that point, the tracks which gradually 
converged, came so close together as not to leave 
space for a man between the cars. Such an arrange- 
ment of the tracks would ordinarily constitute 
negligence on the part of the carrier, because it 
subjected employees handling the cars to unusual 
and unnecessary danger. The state courts found 
that the injured employee knew of this dangerous 
proximity of the tracks, and had therefore assumed 
the risk. Their judgment against the employee was 
affirmed by the United States Supreme Court. 

In the case of Southern Pacific Co. vs. Berk- 
shire, Admr. 254 U. S. 514, the arm of the mail 
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crane, when extended to receive or deliver mail bags 
from, or to passing trains, reached within 14 inches 
of the side of the cab of passing engines. An en- 
gineer leaning out of the cab to observe a defective 
pin on the driving wheel, was struck by the ex- 
tended arm and killed. The decedent’s adminis- 
trator recovered a judgment against the carrier in 
the state court. The United States Supreme Court 
reversed the judgment on two grounds: First: 
That the mail cranes were so placed by the orders 
of the Post Office department, and therefore the 
railroad could not be charged with negligence in 
placing them. Second: That the engineer knew 
of its closeness to passing engines, and the danger 
of injury from it while leaning out of the cab, and 
therefore had assumed the risk. As to the assump- 
tion of risk the court said: “Linder perfectly well 
knew of the existence of the crane where it stood. 
.. . Heentered the employment of the railroad when 
it had this appliance manifest in place. The only 
element of danger he may not have appreciated was 
the precise distance which the point of the crane 
would reach. But an experienced railroad man can- 
not be supposed to have been ignorant that such a 
projection threatened danger, and knowing so much, 
he assumed the risk that obviously would attend 
taking the chances of leaning well out from the 
train.” Three of the Justices dissented. Justice 
Clarke, who wrote the dissenting opinion, said: 
“Linder was a freight engineer, and as such, had 
nothing to do with mail cranes, except very rarely, 
to see what, if any danger, the crane could be to 
him in the discharge of his duties, for during the 
two years next before his death, he had made but 
twelve trips on passenger trains, three of which 
were trains which picked up mail from cranes... . 
When the mail cranes are not in use, the arms 
hang vertically beside the supporting post—and 
obviously in such a position that they are not a 
source of danger to trainmen. There is no 
description whatever in the record of the length, 
dimensions, or appearance of the arms of the crane. 
How on such evidence, can it be justly stated 
that such a crane was so permanent and conspicu- 
ous a source of danger that, as a matter of law, 
Linder, a freight engineer, usually running past it 
at high speed when its arms were down, should 
be charged with knowing, and appreciating, and 
assuming the risk?” The minority would seem to 
have the best of the argument, and especially in 
view of the fact that the jury who heard the wit- 
nesses, found that Linder did not know of, or appre- 
ciate the risk of danger to him in the regular course 
of his duty. The trial and appellate courts con- 
sidered the evidence sufficient to support the finding 
of the jury. The serious division among the United 
States Supreme Court justices on the question 
would seem to justify the conclusion that the facts 
were sufficient to justify the jury, as reasonable 
men, in their finding that Linder did not have suffi- 
cient knowledge of the danger to charge him with 
assumption of the risk. The case did not involve 
a construction of the Federal Act. And in the 
previous case of Great Northern R. Co. vs. Knapp, 
240 U. S. 464, and other cases, the court had re- 
peatedly laid down the rule that, “If the case simply 
involves an appreciation of the facts, and admissible 
inferences for the purpose of determining if there 
is a case to go to the jury as to the assumption of 
risk, the judgment of the state courts thereon will 


not be disturbed unless the error is palpable.” The 
decision of the majority looks like charging the 
three dissenting justices, as well as the judges of 
the state courts, with not knowing a case oi 
palpable error when it is before them. It appears to 
be a reversal because of probable error, rather than 
palpable error. To the writer’s mind the case is 
more satisfactorily rested on the first ground of 
decision: that the company in placing the crane 
pursuant to the orders of the Post-office department, 
could not legally be charged with negligence. 

A glass lubricator on an engine was made to 
withstand but 150 pounds’ pressure. Occasionally 
they would break even at that pressure. The 
engineer knew of this possibliity and therefore as- 
sumed the risk of it. Later the carrier used some 
of these lubricators on 190-pound pressure engines. 
The engineer erroneously supposed that they were 
constructed to withstand 190 pounds’ pressure, but 
the carrier knew otherwise. Its use under 190 
pounds’ pressure was an extraordinary danger, not 
normally incident to the employment, and therefore 
the engineer did not assume the increased hazard 
of which he was ignorant. Chicago & W. R. Co. 
vs. Bower, 241 U. S. 470. 

In the case of Kanawa vs. Kerse, 239 U. S. 576, 
a recovery was sustained because the jury found 
the employee did not know of the dangerous condi- 
tion. A timber was negligently erected across a 
switch track, so close to the top of the box cars as 
to endanger men working on them. The brakeman 
was struck and knocked off the car by coming in 
contact with it. If he had known of this timber, 
and continued in the employment without protest, 
and a promise of the carrier to remove it, he would 
have assumed the risk of injury therefrom. The 
carrier offered evidence to show that the brakeman 
knew of the timber, but the jury accepted the con- 
trary evidence of the employee. In these cases 
there is often a sharp conflict in the evidence, the 
carrier’s witnesses swearing to knowledge; and the 
employee denying it. However, as a practical mat- 
ter, if the plaintiff makes a favorable impression on 
the jury as an honest man, and has suffered serious 
injury due to the apparent negligence of the carrier, 
the jury is inclined to take the injured employee's 
side of the controversy, and find that his denial otf 
knowledge is true ; frequently in the face of contrary 
evidence of a larger number of the carrier’s wit- 
nesses. The jury realize that the doctrine of as- 
sumption of risk is, in some cases, a harsh rule, and 
not being able directly to apportion the damages, 
it gives the plaintiff a verdict. The manner in 
which the plaintiff’s case is handled by counsel be- 
fore the jury is a factor in inducing a verdict. An) 
apparent over-zeal, or unfairness on the part of the 
carrier's witnesses towards their injured fellow 
employee to apt to be disastrous to this defense, 
especially if the original fault of the carrier for 
the dangerous condition is clearly shown. The 
plaintiff stresses that phase of the case, and relies 
upon the jury to dispose of the defense of assump- 
tion of risk. 

In the Knapp case, 240 U. S. 464, the em- 
ployee’s sleeve was caught on the fly wheel, or 
clutch of a stationary engine. The state court 
thought it was practical to have provided an ade- 
quate safeguard. The employee was daily about 
the engine. He knew of the absence of guards, but 
possibly did not appreciate danger to himself from 
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the unguarded wheel. A judgment for the em- 
ployee was afirmed. The case is a borderline one. 
the United States Supreme Court would un- 
dowbtedly have sustained a judgment against the 
employee on the ground that he had assumed the 
risk, had the jury, or the judges of the state court 
so declared. The court surely went that far in the 
later case of Southern Pacific Company vs, Berk- 
shire, supra. 

The employee has a right to rely on the as- 
sumption that the carrier has performed its duty to 
use care to furnish a reasonably safe place to work, 
and reasonably safe appliances and tools. He is 
not required carefully to examine either to search 
out hidden dangers. Chesapeake & O. R, Co. vs. De- 
Atley, 241 U. S. 310. Thus in the case of Gila 
Valley P. & N. R. Co. vs. Hall, 232 U. S. 94, the 
flange on one of the wheels of a three-wheeled track 
car, driven by a gas motor, was defective, and the 
car was liable to jump the track. In deciding that 
the injured employee did not assume the risk, the 
court said: “The employee has a right to assume 
that his employer has exercised proper care with 
espect to providing a safe place to work, and is 
not to be treated as assuming the risk arising from 
a defect—until (he) becomes aware of such defect, 
r unless it is so plainly observable that he may be 
oresumed to have known of it. Moreover, it must 
appear not only that he knew of the defect, but that 
1e knew, or should have known, it endangered his 
safety.” The Prior case (crowbar) supra, is an 
nstance where the court considered the defect and 
probable danger from it so obvious, that the law 
charged the employee with the assumption of the 
risk, 

The fact that the employee has temporarily 
forgotten the danger of an extraordinary risk he 
has once assumed, will not relieve him from the 
effect of the doctrine. Temporary forgetfulness of 
sven the usual and customary dangers of an em- 
ployment is frequently the cause of danger there- 
irom. Such forgetfulness is that of the employee 
and not of the employer. In the Jacobs case, 241 
U. S. 229, a fireman running to board his engine, 
forgot the immediate presence of cinder piles in 
the pathway alongside of the track; ran into one of 
them, and slipped under the wheels of the engine. 
\ recovery was denied because for a long time he 
had known of their presence, and the practice of 
permitting them to accumulate there. 

We now come to a class of cases where the 

iry was due to the negligence of a fellow servant. 
\t Common Law such negligence was held to be 

of the ordinary dangers of the employment. 
lhe risk of such negligence was therefore assumed 

the other employees. The Federal Act has 
ibolished this rule, by declaring in section one, that 
he carrier shall be liable for the negligence of its 
mployees. St. Louis & S. F. R. Co. vs. Brown, 
241 U. S. 223. 

In some of this class of cases it would seem 
hat the doctrines of contributary negligence and 
ssumption of risk overlap. In the case of Yazoo & 
M. V. R. Co. vs. Wright, 235 U. S. 376, the engineer 
isked the fireman, who was on the side of the cab 
n a position to see, if there was sufficient clearance 
between the main track and some cars standing on 
1 switch track. The fireman answered “yes.” A 
moment later the engineer again inquired. The 
ireman answered “no” and jumped from the engine. 








The engineer at once crossed to the other side of 
the cab to se for himself, and the collision occurred. 
The court said: “Whatever may be the difficulty 
of distinguishing in many of the cases between the 
doctrine of assumption of risk and the principles of 
contributary negligence, there is no such difficulty 
here, since the facts stated absolutely preclude all 
inference that the engineer knew, or must be pre- 
sumed to have known, that the coal cars were pro- 
truding over the track, and deliberately elected to 
assume the risk of collision.” To the same effect is 
the case of Central Vermont R. Co. vs. White, 
Admr, 238 U. S. 507. 

The case of Chesapeake & O.. R. Co. vs. De- 
Atley, 241 U. S. 310, instances a case where the 
same act may constitute contributary negligence 
and assumption of risk: also the possible extension 
of the assumption of risk doctrine into the former 
field of contributary negligence. A brakeman was 
injured while attempting, in the course of duty, to 
board his train. Its speed had been negligently in- 
creased as it approached him, from 6 to 12 miles an 
hour. He had alighted from the train, and gone 
ahead to throw a switch. As the train passed him 
to continue its journey, it was his duty to board 
it so as to continue with the train. The State court 
held, that in the brief instant given him to judge 
of the increased speed, and the probable danger of 
boarding the train, there was no place for the 
doctrine of assumption of risk. The United States 
Supreme Court in reversing the case because of the 
failure of the state court to submit to the jury the 
question of assumption of risk, two Justices dis- 
senting, said: “(1f) the employee knows and appre- 
ciates the risk, however suddenly thrust upon him, 
he assumes it in carrying on his duties in the face 
of it.” It would seem from this quoted language, 
that it is not always necessary the risk be volun- 
tarily assumed. It is a misnomer to call the act 
of an employee in responding to duty under such 
circumstances, a voluntary acquiescence in such 
suddenly dangerous condition of his employment. 
In the language of the court in the Wright case, 235 
U. S. 376, it cannot be fairly said that under such 
circumstances the employee “deliberately elected to 
assume the risk.” Neither can it be fairly said that 
the employee voluntarily assumed the risk. There 
is, under such circumstances nothing voluntary 
about the action of the employee in the ordinarily 
understood sense of the word. It is a forced action, 
compelled by the sudden negligence of those for 
whom the carrier is responsible, and the natural 
instinct of every employee to do the best he can 
to perform his duty in the conditions that confront 
him. There was no time for reflection, or for him 
to consider if he should board the train, or abandon 
the employment. The distinction between contribu- 
tary negligence and assumption of risk drawn by 
the court in the DeAtley case is too fine to make 
a strong appeal to a jury of laymen. It simply 
throws on the jury in such cases the burden of dis- 
regarding it, and on the courts the burden of taking 
the case from the jury, or later setting their verdict 
aside. 

A brakeman was injured while between a string 
of cars to make a coupling at the forward end. A 
crew was also working the train from the rear end. 
It negligently drove some cars against those the 
plaintiff was working on, and the plaintiff was in- 
jured. Working a train simultaneously from both 
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ends was a dangerous practice. The carrier con- 
tended that even if it was dangerous the plaintiff 
knew of it, and therefore assumed the risk. The 
court in affirming a judgment for the injured em- 
ployee said: “Even if plaintiff knew and assumed 
the risk of an inherently dangerous method of doing 
the work, he did not assume the increased risk at- 
tributable, not to the method, but to negligence in 
pursuing it. Chesapeake & O. R. Co. vs. Proffitt, 
241 U. S. 462, 

In the case of Chicago R. I. & P. Ry. Co. vs. 
Ward, 252 U. S. 18, a brakeman on top of the car 
was injured by the negligent failure of the foreman 
to cut them loose from the engine at the right 
moment. A sudden jerk resulted which threw him 
from the top of the car as he was about to apply 
the brakes. The court in holding that the situation 
did not make for assumption of risk said: “It was a 
sudden emergency, brought about by the negligent 
operation of that particular cut of cars, and not a 
condition of danger so obvious that an ordi- 
narily prudent person, in the situation in which 
Ward was placed, had opportunity to know, and 
appreciate it, and thereby assume the risk.” 

In Louisville & N. R. Co. vs. Stewart, 41 U. S. 
262, an engineer was injured by his head striking 
against the cab frame when the emergency brakes 
were suddenly applied. The sudden application of 
the emergency brakes is one of the ordinary risks 
of the employment. A recovery was sustained on 
the theory that the application of the brakes was 
necessitated in that case by the prior negligence of 
the conductor in handling the train. This negli- 
gence, the engineer could not have foreseen, and 
therefore did not assume the risk of it. While this 
antecedent negligence of the conductor was not the 
direct cause of the injury, it was a contributing 
cause. A cause that in the natural sequency of 
events caused the emergency brakes to be applied. 
It was therefore held to be a proximate cause of the 
injury. 

In the case of Reed, Admirx. vs, Director Gen- 
eral of Railroads, 258 U. S. 92, the court said: “The 
doctrine of assumption of risk certainly has no ap- 
plication where the negligence of a fellow servant, 
which the injured party could not have foreseen or 
expected, is the sole, direct, and immediate cause 
of the injury.” An employee does not assume the 
risk of a negligently dangerous condition if, after 
learning of it he protests and the carrier promises 
to remedy it. Upon such a promise the employee is 
justified in remaining in the employment a reason- 
able time to enable the carrier to remove the danger. 
In the Hough case, 100 U. S. 213, the court said 
such reasonable time would include any period 
which would not be so long as to preclude all rea- 
sonable expectation that the promise might not be 
kept. 

In the Horton case, 239 U. S. 595, the engineer 
was injured by the bursting of a glass gauge under 
200 pounds’ pressure. The gauge did not have the 
customary guard glass in front of it. The engineer 
made complaint, and was told that the guard would 
be furnished as soon as obtainable. Five days later, 
and before the guard had been furnished, the gauge 
broke injuring him. It was held that he was not 
chargeable with assumption of the risk. 

In the Larick case, 243 U. S. 572, an employee 
injured his back by raising a coupler he was about 





to repair. The coupler was heavy, and a jack should 
have been furnished with which to raise it. Larick 
had repeatedly asked the chief car inspector for a 
jack to aid in this work. A few weeks before the 
accident ke had been promised one. The court held, 
that in view of the promise, the question of assump- 
tion of risk was properly left to the jury. A judg- 
ment against the carrier was sustained. 


It is usually stated that if the danger is so great 
and imminent that a reasonably prudent person 
would not continue in the work, even in reliance on 
a promise to remedy, the employee is not justified 
in remaining. But it’s not sufficient that there is 
constant danger. Such danger is the occasion for 
the protest. “The danger must be imminent: 
immediately threatening so as to render it clearly 
imprudent for him to confront it, even in the line 
of duty, pending the promise.” Seaboard A. L, R. 
Co. vs. Horton, 239 U. S. 595. In the same case the 
court further said: “In cases where the employee 
unjustifiably remains in dangerous work under 
promise of remedy, the courts differ as to whethe1 
this is to be placed upon the ground of assumption 
of risk, or contributary negligence. See Hough vs. 
Texas 100 U. S. 213; Doud vs. Erie 70 N. J. L. 
451-56; 16 Amer. Neg. Rep. 122; Clarke vs. Holmes, 
7 Hurlst & N. 937-45. The distinction which was 
of little consequence when assumption of risk and 
contributary negligence led to the same result, be- 
comes important in actions founded upon the Fed- 
eral Employers Liability Act, which in ordinary 
cases recognizes assumption of risk as a complete 
bar to the action, while contributary negligence 
mitigates the damages.” The carrier is not in a 
very good position to make the single defense that 
the risk was so immanent the employee was fool- 
hardy in taking it even in reliance upon the car- 
rier’s promise to remedy it. If the danger is appar- 
antly immanent, a request for the employee to tem- 
porarily assume it, would frequently be accom- 
panied by the assurance of the carrier’s agent that 
it could with care be safely undertaken for a short 
time. If the promise to remedy is admitted or 
proved, the jury would not be inclined to permit 
the carrier to stultify itself by the plea of imminent 
danger. The defense is usually raised in connec- 
tion with the carrier’s denial of a promise to rem- 
edy. Thus the jury can well take into account the 
great danger, in considering the credibility of the 
carrier's witnesses that no promise was made, or 
that the employee was not asked to take the chance 
of injury, but did so voluntarily and without the 
carrier's knowledge. 

The United States Supreme Court has not as 
yet, directly passed upon the question, if the taking 
of an undue risk, upon a promise to remedy, is to 
be classed as contributary negligence, or assump- 
tion of risk. There are very substantial reasons for 
classifying it as contributary negligence rather 
than assumption of risk. The protest and the 
promise to remedy negative the idea of a voluntary 
assumption. And voluntary assumption of danger 
is the basis of the doctrine of assumption of risk, 
or as the court says: “acquiescence in the dangerous 
condition.” The New Jersey court, in Doud vs 
Erie R. R. Co., cited in the Horton case, supra, 
treats it as contributary negligence. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 





Within State Police Power to Forbid Inducing Strike Where Such Strike Is Called for Unlawful 
Purpose—State’s Power to Levy Tax on Foreign Insurance Corporation—Measure of 
Damages in Debts Arising under Foreign Law—Eighteenth Amendment and State 


Police Power 


to Regulate Intoxicating Liquor Traffic—Condition Precedent 


to Right to Direct Appeal to Supreme Court—Equal Protection of Laws 
to Foreign Corporations Admitted to Do Business Within State 





By Epcar Bronson TOLMAN 


Statutes—The Kansas Court of Industrial Relations 


It is within the police power of a state to forbid the 
inducing of a strike where such strike is called for an 
unlawful purpose, as to coerce an employer to pay a 
claim for money, the validity of which turned upon a 
controverted question of fact. 


Dorchy vs. Kansas, Adv. Ops. 23, Sup. Ct. Rep., 

17, p. 80. 

The defendant, Dorchy, was indicted on a 
felony charge under Section 19 of the Court of In- 
dustrial Relations Act of Kansas. The charge was 
that he used the influence and power incident to his 
office in a labor union to induce others to violate 
section 17 of the act. Section 17, though reserving 
to an individual employee the right to quit his em- 
ployment, made it unlawful “to induce others to 
quit their employment for the purpose and with the 
intent to hinder, delay, limit or suspend the opera- 
tion of” mining. Dorchy was convicted and in the 
State Supreme Court his conviction was affirmed. 
He appealed to the Supreme Court of the United 
States on the ground that section 19, as construed, 
was void, in that it deprived him of his liberty as 
guaranteed by the Fourteenth Amendment. On 
ippeal the conviction was affirmed. 

In order fully to understand the precise effect 
of the Supreme Court’s decision it is necessary to 
consider the special facts out of which arose the 
strike that Dorchy was charged with inducing. It 
ippeared than one Mishmash was employed as a 

ner by the George H. Mackee Fuel Company. 
The rate of pay for miners was $3.65 a day for em- 
ployees under nineteen years of age and $5 a day 
for employees above nineteen. Mishmash was 
paid at the lower rate until March 22, 1917. On 
that day he demanded payment at the higher rate 
| back pay at the higher rate from the beginning 
of his employment on the ground that he was, and 
from the start had been, above nineteen years of 
age. The dispute as to his age was purely one as 
fact and arose from two conflicting dates in the 
mily Bible. The Fuel Company refused to pay 
back wages demanded and the strike in question 

s called to enforce payment of this claim. 

In affirming the conviction Mr. Justice Brandeis 
livered the opinion of the court. He first con- 
lered the effect of former holdings as to the 

ilidity of the Act and held that the State Court’s 
ling that section 19 was severable and remained 
force as an independent statute was binding on 

Supreme Court, and therefore the question was 
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squarely presented whether section 19 was invalid 
as applied to the facts of this case. He carefully 
pointed out that no question was involved as to the 
power of the Legislature to prohibit strikes gen- 
erally. 

The learned Justice then analyzed the circum- 
stances of this case and called attention to the fact 
that the strike was ordered to enforce merely a 
claim for money, the validity of which turned on a 
question of fact. With reference to this he said: 


So far as appears, there was no trade dispute. There 
had been no controversy between the company and the 
union over wages, hours or conditions of labor; over 
discipline or the discharge of an employee; concerning 
the observance of rules; or over the employment of non- 
union labor. Nor was the strike ordered as a sympathetic 
one in aid of others engaged in any such controversy. 
The order was made and the strike was called to compel 
the company to pay a claim of one Mishmash for $180. 


Continuing, he discussed succinctly the law ap- 
plicable and said: 


The right to carry on business—be it called liberty 
or property—has value. To interfere with this right 
without just cause is unlawful. The fact that the injury 
was inflicted by a strike is sometimes a justification. But 
a strike may be illegal because of its purpose, however 
orderly the manner in which it is conducted. To collect 
a stale claim due to a fellow member of the union who 
was formerly employed in the business is not a permissible 
purpose. In the absence of a valid agreement to the con- 
trary, each party to a disputed claim may insist that it 
be determined only by a court. To enforce payment by 
a strike is clearly coercion. The legislature may make 
such action punishable criminally, as extortion or other- 
wise. And it may subject to punishment him who uses 
the power or influence incident to his office in a union 
to order the strike. Neither the common law, nor the 
— Amendment, confers the absolute right to 
strike. 


Mr. John F. McCarron argued the case for the 
plaintiff in error and Messrs. John G. Egan and 
Chester I. Long for the State of Kansas. 


Taxation. —— Corporations—Doing Business 
a 


in the te Imposing the Tax 
A state has power to levy a tax for doing business, 
on a foreign insurance corporation where such corporation 
makes a contract with another foreign corporation in 
another state, if that contract become effective by the 
act of, and confers benefits on a citizen of the state levy- 
ing the tax. 


Palmetto Fire Insurance Co. v. Harry L. Conn, 
Adv. Ops. 25, Sup. Ct. Rep., v. 47, p. 88. 

The plaintiff Company in this case sought to 
enjoin the State Superintendent of Insurance from 
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revoking its license to do business in Ohio. The 
threatened revocation was a penalty for failure to 
pay a certain tax imposed by the state. The plain- 
tiff contended that the tax was invalid as contra- 
vening the Fourteenth Amendment. An injunction 
was denied in the lower court. 

The facts of the case are as follows: 

The plaintiff company was a South Carolina 
Corporation licensed to do business in Ohio. The 
laws of Ohio forbid the insurance of property in the 
State except by a lawfully constituted agent resid- 
ing in Ohio and levy a tax on business lawfully 
done there. They further provide that anyone pro- 
curing an application for insurance shall be re- 
garded as the agent of the party issuing the policy. 
Now the plaintiff company entered into a contract 
of insurance in Michigan with the Chrysler Sales 
Corporation, a Michigan corporation, by the terms 
of which the purchaser of any Chrysler automobile 
was insured against fire and theft. The insurance 
went into effect automatically on the purchase of 
the car and was a part of the purchaser’s bargain 
irrespective of his wishes. 

The question presented for decision is whether 
this transaction came within the taxing power of 
Ohio so that it could constitutionally forbid the 
carrying on of business by anyone subject to the 
tax imposed, for failure to pay the same. 

Mr. Justice Holmes delivered the opinion of the 
court and held that this transaction was within the 
taxing power of Ohio and that the injunction was 
properly denied. He placed the decision on the 
theory that the purchase of a car by anyone in 
Ohio had the legal effect of consummating the con- 
tract of insurance and that since the contract came 
into its full force by an act done in Ohio, the whole 
transaction was subject to the taxing power of Ohio. 
The learned Justice said: 

Manifestly there was nothing in the contract between 
the plaintiff and the Chrysler Sales Corporation without 
more, that Ohio could lay hold of, even if it insured 
property in Ohio. But the contract contemplated and 
provided for a benefit to third persons if, when, and where 
they complied with its conditions. When a man bought a 
car in Ohio, by that act he made effective the agreement 
of the Company to insure future purchasers, and imposed 
upon it an obligation that did not exist before. It is true 
that the obligation arose from a contract made under the law 
of another State, but the act was done in Ohio and the 
capacity to do it came from the law of Ohio, so that the 
cooperation of that law was necessary to the obligation 
imposed. It would be held in some jurisdictions that the 
purchaser became party to a contract with the insurance 
company. By universal consent he at least would become 
the beneficiary of a contract for his benefit. Whatever 
technical form may be given to the reasoning, the sub- 
stance is that by acts done in Ohio the purchaser obtains 
for himself the advantage of insurance that before that 
moment did not exist. It does not matter whether his 
getting it was a large or an inconspicuous feature of his 
bargain. It was part of it in any event, and we cannot 
doubt that the lower Court was right in holding that in 
such circumstances the State could insist upon its right 
to tax. It would be extravagant to say that the State's 
general power to deny to the plaintiff the right to enter 
or remain within it for business unless it paid for these 
transactions as a part of the price, must be denied upon 
constitutional grounds. 

Argued by Mr. Hartwell Cabell for appellant 
and Mr. C. S. Younger for appellee. Four other 
cases involving same point and disposed of by the 
opinion were argued by Mr. Duane R. Dills for the 





appellants and Messrs. Raymond Fellows and T. |. 
McIntosh for various appellees. 


Debts Arising Under Foreign Law— 
Measure of Damages 

Where money becomes payable on demand in a 
foreign country and an action is brought to recover the 
same in the United States, the amount is to be computed 
in terms of domestic money at the rate of exchange cur- 
rent when the action was started and not when demand 
was made. 


Contracts. 


Die Deutsche Bank Filiale Nurnberg vs. Hum- 
phrey, Adv. Ops. 207, Sup. Ct. Rep. v. 47, p. 166. 

This suit was brought by Humphrey to recover 
money seized by the Alien Property Custodian. 
Humphrey, an American citizen, had deposited the 
money in a German Bank in Germany to be pay- 
able on demand. He demanded the money in June, 
1915, and on its non-payment he brought suit in 
July, 1921, in a Federal Court under the Trading 
with the Enemy Act. The debt was a debt of 
German marks. The trial court ruled that the 
damages should be measured in terms of dollars at 
the rate of exchange current when demand was 
made. This, of course, was a considerable advan- 
tage to the plaintiff because the mark had greatly 
depreciated between the date of demand and the 
date on which the action was brought. The case 
came before the Supreme Court on writ of cer- 
tiorari to review the ruling of the lower court. 

The contention of the plaintiff was that the 
damages should be measured in terms of dollars 
as of the date of demand because an American 
Court was enforcing a right that arose on that date 
and ought therefore to render judgment in Amer- 
ican currency at the rate current when the money 
became due. The defendant contended, on the 
other hand, that since the debt was one of Ger- 
man marks it should be determined in accordance 
with the value of German marks at the date on 
which the suit was brought. 

The Court was sharply divided as to the cor- 
rectness of the ruling at nisi prius. The majority, 
however, took the view that the decree should be 
reversed. 

Mr. Justice Holmes stated the opinion of the 
majority and argued that if the debt had been one 
arising under the American law the amount ol 
judgment would be payable in dollars quite irre- 
spective of the real value of a dollar and that a 
foreign debtor should be in a position no less ad- 
vantageous. The learned Justice said: 

A suit in this country is based upon an obligation 
existing under the foreign law at the time when the suit 
is brought, and the obligation is not enlarged by the tact 
that the creditor happens to be able to catch his debtor 
here. We may assume that when the Bank failed to pay 
on demand its liability was fixed at a certain number of 
marks both by the terms of the contract and by the 
German law—but we also assume that it was fixed in 
marks only, not at the extrinsic value that those marks 
then had in commodities or in the currency of another 
country. On the contrary, we repeat, it was and continued 
to be a liability in marks alone and was open to satis- 
faction by the payment of that number of marks, at any 
time, with whatever interest might have accrued, however 
much the thark might have fallen in value as compared 
with other things. An obligation in terms of the currency 
of a country takes the risk of currency fluctuations and 

whether creditor or debtor profits by the change the law 
takes no account of it. Obviously in fact a dollar or a 
mark may have different values at different times but 
to the law that establishes it it is always the same. If the 
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debt had been due here and the value of dollars had 
dropped before suit was brought the plaintiff could recover 
no more dollars on that account. A foreign debtor should 
be no worse off. . 

Here we are lending our Courts to enforce an obliga- 
tion (as we should put it, to pay damages) arising from 
German law alone and ought to enforce no greater ob- 
ligation than exists by that law at the moment when the 
suit is brought. 


Mr. Justice Sutherland expressed the views of 


he four dissenting Justices. The learned Justice 


sued that the distinction made by the majority 
the court between this case and that of Hicks 
Guinness, 269 U. S. 71, where the debt was pay- 
le in the United States, was fallacious and said: 


It is well settled, I think, that, where the cause of 
ction for a tort or breach of contract to deliver goods 
accrues in a foreign country and is sued on here, the 
time for fixing the value of foreign money in dollars is 
the date when the wrong was committed or the breach 
occurred. ... The majority opinion rests upon the dis- 
tinction that the debt upon which recovery here is sought 
was payable in Germany. The -distinction, I think, is 
fallacious, and proceeds from a very narrow view of the 
principles applied in Hicks v. Guinness and Sutherland 

Mayer. 

After citing certain English authorities he 
eued the case on principle and illustrated as fol- 
ws * 

The view that the judgment date should govern puts 
undue emphasis upon the character of the thing to be 
delivered and ignores completely the all-important ele- 
ment of the time when the delivery should have been 
made. In respect of that element, I see no good reason 

yr making a distinction between marks and wheat. In 
either case, if suit be brought in Germany, the injured 
arty is entitled to recover the amount of his loss in 
marks and in marks only. In the one case, the subject 
matter (wheat) must be translated into money; but not 
so in the other, for the subject matter is money already. 
In the case of wheat, therefore, the date of the breach 
must be considered because, presumably in Germany as 
here, it is the value of the wheat in marks at that time 
which fixes the amount of recovery. In the case of marks, 
however, the element of time is of no consequence since, 
n Germany, the value of a mark can be measured only 
y itself. 

But in an action brought here to recover upon a 
failure to deliver marks in Germany, the question of 


time becomes material; for here a mark is not money, 


ut a commodity; and if plaintiff is to be compensated in 
mars for his loss, we must inquire, When did the loss 
ur? just as we must make that inquiry in order to 

in dollars the value of wheat in a_ suit to 
over for the non-delivery of that commodity. To me it 


seems Clear that, in the one case as in the other, the 


isis of recovery must be the value in dollars of the 


thing lost at the time of the loss. In this respect, a simple 


lebt payable in marks and an obligation to deliver goods 
1 Germany stand upon the same footing. In either case, 


the injured party is entitled to have in the money of this 


uuntry the value of what he would have obtained if the 
mtract had been performed at the stipulated time. Lord 
ldon, in Cash v. Kennion, 11 Ves. 314, 316, expressed 
1e applicable principle when he said: “I cannot bring 


myself to doubt, that, where a man agrees to pay £ 100 


London upon the ist of January, he ought to have 


that sum there upon that day. If he fails in that con- 


ract, wherever the creditor sues him, the law of that 
yuntry ought to give him just as much as he would have 
ad, if the contract had been performed.” 


In concluding his opinion the learned Justice 


irged as an objection to the rule laid down by the 


,jority that it made the amount of recovery vari- 
le and uncertain depending on matters of mere 


hance. With respect to this objection, he said: 


I think it is extremely desirable that the rule estab- 
shed should be one capable of uniform application. To 


take the date of the judgment is to establish a rule which 
loes not meet this requirement. The amount of the re- 


very will depend upon whether suit is promptly brought 
r promptly prosecuted; whether the defendant inter- 
ses dilatory measures; whether the call of the docket is 


largely in arrears or is up-to-date; and, perhaps, upon 
whether there is a successful appeal and a new trial with 
the consequent annulment of the old judgment and the 
rendition of a new one. Under these circumstances it may 
well happen that, in one case, where judgment is not 
delayed, the plaintiff will recover a substantial sum, 
while in a precisely similar case, where judgment is de- 
layed until the foreign currency has greatly depreciated, 
the sum recovered by comparison may be altogether in- 
significant. 
Argued by Mr. Amos J. Peaslee for petitioner 
and by Messrs. William Grant and William P. Hub- 


bard for respondent. 


Prohibition,—Due Process, Double Jeopardy 


The Eighteenth Amendment does not deprive the 
states of their police power to regulate traffic in intoxi- 
cating liquors; conviction in a state court on a charge 
similar to one pending in a federal court is no violation 
of the double jeopardy clause. 


Herbert v. Louisiana, Adv. Ops. 111, Sup. Ct. 
Rep., v. 47, p. 103. 

The defendants were convicted in the State 
Courts of Louisiana under a State Statute making 
it a criminal offense to manufacture intoxicating 
liquor for beverage purposes. When charges were 
preferred against the defendants in the state court 
they had already been indicted under the federal 
statute on a similar charge and were on bail await- 
ing trial. The Supreme Court of Louisiana 
affirmed the convictions and the defendants took an 
appeal on the constitutional ground that they had 
been placed in double jeopardy. In the state court 
they had pleaded their prior arrest and their in- 

dictment in the federal court and that hence by 
virtue of Section 256 of the federal judicial code 
the federal court had exclusive jurisdiction; and, 
secondly, that their arrest under state process 
while on bail awaiting trial in the federal court 
was a derogation of the latter’s authority and con- 
ferred on the state no jurisdiction of their persons. 

The issues involved then, were whether the 
federal court had exclusive jurisdiction over the 
offense and whether arrest and trial by state au- 
thorities while proceedings were pending in the 
federal court gave the state court jurisdiction of 
the persons. A third question presented by as- 
signment of error was the construction of a state 
statute. 

Mr. Justice Van Devanter delivered the opin- 
ion of the court. He first disposed of the conten- 
tion that the defendants had been placed in double 
jeopardy and stated the well settled rule that where 
acts constitute an offense against the laws of both 
a State and the United States prosecution by both 
governments is not a violation of the double 
jeopardy clause. 

He then discussed the contention that the fed- 
eral court had exclusive jurisdiction over pro- 
hibition cases by implication under the Eighteenth 
Amendment. In showing the unsoundness of this 
contention the learned Justice quoted the follow- 
ing significant statements from United States v. 
Lanza: 

To regard the Amendment as the source of the power 
of the States to adopt and enforce prohibition measures 
is to take a partial and erroneous view of the matter. 
Save for some restrictions arising out of the Federal 
Constitution, chiefly the commerce clause, each State 
possessed that power in full measure prior to the Amend- 


ment, and the probable purpose of declaring a concur- 
rent power to be in the States was to negative any possible 
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inference that in vesting the National Government with 
the power of country-wide prohibition state power would 
be excluded. In effect the second section of the Eighteenth 
Amendment put an end to restrictions upon the State’s 

power arising out of the Federal Constitution and left her 
free to enact — a, laws applying to all transactions 
within her limits. To be sure, the first section of the 
Amendment took from the States all power to authorize 
acts falling within its prohibition, but it did not cut down 
or displace prior state laws not inconsistent with it. Such 
laws derive their force, as do all new ones consistent with 
it, not from this Amendment, but from power originally 
belonging to the States, preserved to them by the Tenth 
Amendment, and now relieved from the restriction hereto- 
fore arising out of the Federal Constitution. 

He also rejected the contention that the state 
court took no jurisdiction of the persons on this 
state of facts. He argued that it was fair to as- 
sume, in the absence of a showing to the contrary, 
that the federal authorities acquiesced in the state 
proceedings and said: 

Certainly if the United States was not objecting, the 
fact that the accused were thus on bail awaiting trial in 
the federal court presented no obstacle to the arrest under 
the process of the state court as a means of acquiring 
jurisdiction of their persons. 

In concluding his opinion the learned Justice 
refused to review the correctness of the state 
court’s construction of its own statutes on the 
familiar doctrine that the construction of a state 
statute is a matter to be determined by the ‘state 
court. However, he called attention to the fact 
that though the correctness of the construction of 
a state statute would not be reviewed, nevertheless 
the constitutionality of such a statute as construed 
was a question open for review. Concerning this 
proposition he said: 

Whether state statutes shall be construed one way or 
another is a state question, the final decision of which rests 
with the courts of the State. The due process of law 
clause in the Fourteenth Amendment does not take up the 
statutes of the several States and make them the test of 
what it requires; nor does it enable this Court to revise 
the decisions of the state courts on questions of state law. 
What it does require is that state action, whether through 
one agency or another, shall be consistent with the funda- 
mental principles of liberty and justice which lie at the 
base of all our civil and political institutions and not 
infrequently are designated as “law of the land.” Those 
principles are applicable alike in all the states and do not 
depend upon or vary with local legislation. 

Mr. A. R. Mitchell argued the case for the 
plaintiffs in error and Mr. Percy Saint, Attorney 
General of Louisiana and Messrs, E. R. Schowalter 
and John J. Robira, for the defendant in error. 


Practice On Appeal,—Direct Appeal to Supreme 
Court 

Under paragraphs 238 and 266 of the Judicial Code a 
hearing before three judges is a condition precedent to 
the right to a direct appeal to the Supreme Court. 

Moore v. Fidelity & Deposit Company, Adv. Ops. 
110, Sup. Ct. Rep., v. 47, p. 105. 

Three insurance companies brought suit in a 
federal court in Oregon to enjoin the state com- 
missioner of insurance from revoking their licenses 
to do business there. The companies were engaged 
in issuing indemnity bonds called “Confiscation 
Coverage” to protect from loss by confiscation those 
who by conditional sale sold automobiles, if the 
same should be seized while being used in violation 
of the Prohibition Act. The Commissioner issued 
an order revoking their licenses on the ground that 
they were issuing insurance which was void be- 
cause it was against public policy in encouraging 


the transportation of intoxicants contrary to law. 
The complainants sought an injunction on the 
ground that the commissioner was acting in ex- 
cess of his statutory powers and that his wrongful 
acts would deprive them of their property without 
due process of law, unless he was restrained. A 
hearing was had on bill and answer before a single 
judge, who entered a final decree for an injunction 
solely on the ground that the Commissioner had 
acted in excess of his statutory powers. 

A direct appeal was taken to the Supreme 
Court, which issued a rule on the appellant to show 
cause why his appeal should not be dismissed for 
lack of jurisdiction. The appellant answered the 
rule and contended that he was entitled to a direct 
appeal under both section 238 and 266 of the 
Judicial Code. 

Before its amendment of February 13, 1925, 
section 238 provided for a direct appeal from a dis- 
trict court where the case involved the construc- 
tion or application of the Constitution of the United 
States. As amended it required an application and 
hearing before three judges before an appeal could 
be taken to the Supreme Court. 

Section 266 provided for direct appeal after a 
hearing before three judges from an order granting 
or denying an injunction against the carrying out 
of an order of a commission or administrative body 
of a state where such order was attacked on the 
ground of unconstitutionality. 

The Supreme Court dismissed the appeal hold- 
ing that the case fell within the provision of the 
Code requiring a hearing before three judges be- 
fore a direct appeal would lie. 

Mr. Justice Brandeis delivered the opinion of 
the court. He held that section 238 as amended 
no longer allows a direct appeal on constitutional 
grounds alone. Referring to the defendant’s con- 
tention on this point he said: 

The bill invoked the jurisdiction of the federal court 
on the ground of diversity of citizenship as well as on the 
ground that plaintiffs’ constitutional rights were threatened. 
Although the constitutional question raised was not passed 
upon by the District Court, the allegations of the bill 
would have supplied the basis for a direct appeal under 
: 238 of the Judicial Code before that section was amended 
by Act of February 13, 1925, c. 229, 43 Stat. 936, 938. 
But § 238 was so far changed by that Act, that now there 
is no right to a direct appeal on constitutional grounds 
alone; the right exists now only in cases falling within 
the provisions enumerated in that section as amended. 
Otherwise the case must go in the first instance to the 
Circuit Court of Appeals and may come here only for 
review of that court’s action. 

The learned Justice also rejected the defend- 
ant’s contention that the appeal was properly 
brought under section 266 and said: 

_ In the case at bar there was an attack upon the order 
of the insurance commissioner “upon the ground of un- 
constitutionality” within the meaning of § 266. It may be 
assumed that the order was action of an administrative 
board within the meaning of that section. But the prayer 
for a preliminary injunction was not pressed: nor was 
there any request that the case be heard by a court con- 
sisting of three judges, which would have been necessary 
under § 266 if the prayer had been pressed. That sec- 
tion as originally enacted applied only where interlocu- 
tory relief was actually sought, regardless of the scope 
of the bill. Its purpose was to minimize, in an important 
class of cases, the delay incident to a review of a decree 
granting or denying an interlocutory injunction. The gen- 
eral purpose of the Act of 1925 was to relieve this Court 
by limiting further the absolute right to a review by it. 
There is nothing in the provision added by that Act to 
§ 266 which indicates a purpose to extend the application 
of that section—either as to the requirement of three judges 


Pn A 


hie 


oer da 


Oe 


Serer 





pees 








REVIEW OF RECENT SUPREME Court DECISIONS 


863 





as to the right to a direct appeal—to a case in which 
interlocutory injunction was not actually applied for. 
t authorizes a direct appeal to this Court from the final 
decree of the district court only where an application 
was made for an interlocutory injunction and the case 
s heard before three judges. 
The case was argued by 
| oe =e and by Mr. 
ellee 


Miss Grace E. Smith 
John S. Coke for the 


Taxation,—Foreign Corporations, Equal Protection 
of the Laws 
A tax on the net receipts of foreign corporations, 
not levied on domestic corporations, said net receipts being 
assessed for taxation as personal property at a valuation 
of 100 per cent thereof, other personal property of both 
foreign and domestic corporations being assessed for tax- 
ation at a valuation of 30 per cent thereof, is uncon- 
stitutional in that it denies equal protection of the laws 
to such foreign corporation. A state may prescribe the 
terms and cenditions on which a foreign corporation shall 
be admitted to do business within the state, but once 
admitted, it must be treated on an equality with domestic 
corporations engaged in the same business. 
Hanover Fire Insurance Co. v. Carr, 
Sup. Ct. Rep. v. 47, p. 179. 
In this case the complainant sought to enjoin 
Country Treasurer of Cook County, Illinois, 
ym distraint of its property for non-payment of a 
tax imposed by a state statute on the ground that 
he tax was levied in violation of the equal protec- 
clause of the Constitution. 
rhe statute in question provided: 


Adv. Ops. 


Tax on net receipts. Section 30. 
ery agent of any insurance company, incorporated by 
authority of any other State or government, shall 
turn to the proper officer of the county, town or munici- 
lity in which the agency is established, in the month 
May, annually, the amount of the net receipts of such 
ugency for the preceding year, which shall be entered on 
tax lists of the county, town and municipality, and 
ect to the same rate of taxation, for all purposes— 
ute, county, town and municipal—that other personal 
roperty is subject to at the place where located; said 
tax to be in lieu of all town and municipal licenses; and 
| laws and parts of laws inconsistent herewith are hereby 
pealed: Provided, that the provisions of this section 
ull not be construed to prohibit cities having an or- 
nized fire department from levying a tax, or license fee, 
exceeding two per cent in accordance with the pro- 
ms of their respective charters, on the gross geceipts 
por | agency, to be applied exclusively to the support of 
fire department of such city.” Cahill’s Ill. Rev. Stat. 
5, ch. 73, section 159, p. 1405. 
This statute had been in force since 1859 and 
s part of the Act of March 11, of that year. The 
section was amended to the above form by an Act 
roved May 31, 1879. 
The Superior Court of Cook County dismissed 
bill for an injunction and this dismissal was 
iffirmed by the Supreme Court of Illinois. On 
writ of error this was reversed by the United States 
Supreme Court. The opinion of the Court was de- 
red by Mr. Cuter Justice Tart, who set forth 
the terms of the statute involved and briefly stated 
the substance of other Illinois legislation bearing 
the taxation of foreign corporations. In stating 
issues involved the learned CuieF Justice said: 
This suit presents the question of the validity of the 
sessment made by taxing officers under section 30 for 
year 1922. The Supreme Court of Illinois, in People 
Barrett, 309 Ill. 53, in an opinion announced June 20, 
near the close of the year for which the assessment 
1922 was made, held that the tax under section 30 was 
occupation tax and that no reduction should be per- 
tted to foreign insurance companies in the assessment 


Foreign Companies 


for taxation of their annual net receipts. The Superior 
Court found that the actual amount of net cash receipts 
of the complainant company was $90,824, less by $45,000 
than the amount reported by the Board of Review, so that 
its decree forbade the collection of more than $7,184.18, 
instead of $10,678.50, for which the warrant had issued, 
but denied further relief. The complainant insisted that 
under the previous practice and proper construction of 
section 30 as a property tax with due equalization and 
debasement the tax assessed should have been $2,155.24, 
and that this, if anything, is all that should be collected 
from it. The Supreme Court by a divided court, three 
judges dissenting, affirmed the decree of the Superior 
Court. 

The situation then is that a foreign fire, marine and 
inland navigation insurance company like the petitioner 
must pay at a rate per centum equivalent to that imposed 
on personal property a tax on the cash amount or 100 
per cent of its net receipts from all its insurance business. 
A domestic fire, marine, and inland navigation insurance 
company pays no tax on its net receipts from any kind of 
insurance. Both pay on their personal property other 
than net receipts as of a fixed date in each year on an 
assessment of 30 per cent of its full value. 


The point of departure from the position of the 
Supreme Court of Illinois, appears in the following 
quotation : 

The general principle upon which the Supreme Court 
of Illinois holds the tax complained of herein to be valid 
is that the payment of it is part of the condition which 
the petitioner as a foreign insurance company is obliged 
to perform in order to maintain and retain its right to 
do business in the State. It was settled that foreign 
corporations can not do business in a State except by 
the consent of the State; that the State may exclude them 
arbitrarily or impose such conditions as it will upon their 
engaging in business within its jurisdiction. But there 
is a very important qualification to this power of the 
State, the recognition and enforcement of which are shown 
in a number of decisions of recent years. That quali- 
fication is that the State may not exact as a condition 
of the corporation’s engaging in business within its limits 
that its rights secured to it by the Constitution of the 
United States be infringed. 

The learned Curer Justice rejected the contention 
that the Supreme Court was bound by the State 
Court’s ruling that this tax was an indispensable 
condition on which the complainant might do busi- 
ness in Illinois and held that neither the form of a 
taxing scheme nor the characterization given it by 
a State court was conclusive as to its constitution- 
ality. He then proceeded to state the true test to 
be applied to such taxes and in the following lan- 
guage enunciated a rule which goes at least one 
step further than any of the former decisions: 


In subjecting a law of the State which imposes a 
charge upon foreign corporations to the test whether 
such a charge violates the equal protection clause of the 
Fourteenth Amendment, a line has to be drawn between 
the burden imposed by the State for the license or 
privilege to do business in the State and the tax burden 
which, having secured the right to do business, the foreign 
corporation must share with all the corporations and 
other taxpayers of the State. With respect to the ad- 
mission fee, so to speak, which the foreign corporation 
must pay to become a quasi citizen of the State and en- 
titled to equal privileges with citizens of the State, the 
measure of the burden is in the discretion of the State 
and any inequality as between the foreign corporation and 
the domestic corporation in that regard does not come 
within the inhibition of the Fourteenth Amendment; but 
after its admission, the foreign corporation stands equal 
and is to be classified with domestic corporations of the 
same kind, 

The new ground taken by this decision appears 
clearly in that part of the opinion in which the 
reasoning of the State Supreme Court in support 
of the proposition that the act in question merely 
imposed conditions for the admission and con- 
tinuance of foreign corporations to do business in 
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the state, was analyzed and rejected, in the follow- 
ing language: 

The view of the Court seems to be that the constitu- 
tional necessity for equal application of the laws of the 
State to foreign and domestic corporations property en- 
gaged in business is avoided if only the State provides 
that failure to comply with the laws during the period 
or at the end of the period for which the license runs 
justifies a revocation of the license pending the period, 
or a refusal to grant a new license for the following year. 
We do not think the State may thus relieve itself from 
granting the equal protection of its laws to a foreign 
company which has met the conditions precedent to its 
becoming a quasi domestic citizen. Of course at the end 
of the year for which the license has been granted, the 
State may in its discretion impose as conditions precedent 
for a renewed license past compliance with its valid laws; 
but that does not enable the State to make past com- 
pliance with section 30 a condition precedent to a renewal 
of the license, if as we find that section violates the 
Fourteenth Amendment, for, as already said, while a State 
may forbid a foreign corporation to do business within 
its jurisdiction, or to continue it, it may not do so by im- 
posing on a corporation a sacrifice of its constitutional 
rights. 

The learned Cuter Justice in his final summary 
of the conclusions of the court carefully limited the 
decision to the effect of the law as construed by the 
decision of the State Supreme Court under review 
and leaves room for anticipation by the state taxing 
authorities that taxation of net receipts of foreign 
corporations might be sustained if it was shorn 
of its discriminatory features. He said: 

We thus reach the question whether a tax imposed 
upon foreign fire, marine and inland navigation insurance 
companies on the net receipts of all their business, whether 
fire, marine, inland navigation or other risks, is a denial 
of the equal protection of the laws when domestic in- 
surance companies pay no taxes on such net receipts. 
Under the previous decisions of the Supreme Court of 
Illinois, when the net receipts were treated as personal 
property and the assessment thereon as a personal property 
tax subjected to the same reductions for equalization and 
debasement, it might well have been said that there was 
no substantial inequality as between domestic corpora- 
tions and foreign corporations, in that the net receipts 
were personal property acquired during the year and re- 
moved by foreign companies out of the State, and could 
be required justly to yield a tax fairly equivalent to that 
which the domestic companies would have to pay on all 
their personal property including their net receipts or 
what they were invested in. It was this view, doubtless, 
which led to the acquiescence by the State authorities and 
the foreign insurance companies in such a_construction 
of section 30 and in the practice under it. But an occu- 
pation tax imposed upon 100 per cent of the net receipts 
of foreign insurance companies admitted to do business 
in Illinois is a heavy discrimination in favor of domestic 
insurance companies of the same class and in the same 
business which pay only a tax on the assessment of per- 
sonal property at a valuation reduced to one- -half of 60 per 
cent of the full value of that property. It is a denial of 
the equal protection of the laws. 


Argued by Mr. Charles E. 
in error and by Messrs. Benson 
Hornstein for defendant in error. 


for plaintiff 
and Leon 


Hughes 
Landon 


Admiralty Law—Fellow Servant Rule Abrogated 

A longshoreman engaged as a stevedore is a seaman 
and if injured in the course of his employment, he may 
recover, although the proximate cause of the injury was 
the negligence of a fellow servant. 


International Stevedoring Company v. Haverty, 
Adv. Ops. 22, S. Ct. Rep. Vol. 47, p. 19. 

The plaintiff, a longshoreman, sustained personal 
injuries while working as a stevedore on a vessel at 


dock in Seattle. The injury occurred as a result of the 
negligence of a hatch tender in failing to give warning 
that a load of freight was about to be lowered. 


The defendant contended that the injury was 
caused by a fellow servant and that therefore the 
plaintiff could not recover. The plaintiff contended 
that the statute applicable to railway employees applied 
here to abrogate the fellow servant rule of the common 
law, and that he was therefore entitled to recover. This 
contention is based on the act of June 5, 1920, C. 250: 
Sec. 20; 41 St. 988, 1007, providing that “any seaman 
who shall suffer personal injury in the course of his 
employment may maintain an action for damages at 
law . and all statutes of the United States 
modifying or extending the common law right or 
remedy in cases of personal injury to railway employees 
shall apply.” At nisi prius the contention of the 
plaintiff was upheld and he recovered. The judgment 
was affirmed by the Supreme Court of the State of 
Washington. The defendant took the case to the 
l‘ederal Supreme Court on certiorari and the judgment 
of the State Supreme Court was affirmed. 


Mr. Justice Holmes delivered the opinion of the 
court. After stating the facts and the contentions oi 
the parties he quoted the following provisions from the 
act of June 5, 1920; 41 Stat. 988, 1007: 


“Any seaman who shall suffer personal injury in the 
course of his employment may, at his election, maintain an 
action for damages at law, with the right of trial by jury, 
and in such action all statutes of the United States modi- 
fying or extending the common-law right or remedy in 
cases of personal injury to railway employees shall apply.’ 
It is not disputed that the statutes do away with the fellow 
servant rule in the case of personal injuries to railway 
employees. Second Employers’ Liability Cases, 223 U. S 
1, 49. The question therefore is how far the Act of 
1920 should be taken to extend. 

It is true that for most purposes, as the word is com 
monly used, stevedores are not “Seamen.” But words are 
flexible. The work upon which the plaintiff was engaged 
was a maritime service formerly rendered by the ship's 
crew. Atlantic Transport Co. v. Imbrovek, 234 U. S. 
52, 62. We cannot believe that Congress willingly would 
have allowed the protection to men engaged upon the same 
maritime duties to vary with the accident of their being 
employed by a stevedore rather than by the ship. The 
policy of the statute is directed to the safety of the men 
and to treating compensation for injuries to them as 
properly part of the cost of the business. If they should 
be protected in the one case they should be in the other. 
In view of the broad field in which Congress has dis- 
approved and changed the rule introduced into the common 
law within less than a century, we are of opinion that a 
wider scope should be given to the words of the act, and 
that in this statute “seamen” is to be taken to include 
stevedores engaged as the plaintiff was, whatever it might 
mean in laws of a different kind. 


Argued by Mr. Stephen V. Carey for petitionet 
and Mr. Mark M. Litchman for respondent. 


A Satisfactory Binder for the Journal 


Members and subscribers who wish to preserve the 
current issues of the Journal can now secure a satisfactory 
binder of handsome appearance for manufacturer’s cost 
plus postal charges. It is furnished direct from the Journal 
office. An advertisement on page IV of the Index bound 
in the middle of this issue gives price and other details. 
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CHINA TODAY: TARIFF, EXTRATERRITORIALITY 
AND OTHER PROBLEMS 





(Continued from page 832) 


uld rapidly disintegrate and be destroyed. For- 
eigners would lose all of their property and the 
Chinese now in the settlements would be subjected 
the levy of outrageous Chinese taxes and other 
military “squeeze” methods which they now escape. 

There is not a bank or vault in any of the for- 
eign concessions in China today which is not full of 
valuables deposited there by Chinese merchants, 

nkers and citizens for protection against inevi- 
le confiscation and destruction if the property 
ld be reached by the military. 

As evidence of what would happen were the 
neessions retroceded, I invite attention to the 
ncessions surrendered by the Austrians and Ger- 
ns at Tientsin, and that surrendered by the Jap- 
se at Tsingtao. Comparison of the present con- 

n of these surrendered concessions with the 

ntiguous concessions which are still under for- 
en control should certainly discourage even the 

t ardent Chinese nationalist from an insistence 

1 the demands for their retrocession. The for- 
eign concessions and settlements are the only places 

hina which evidence an orderly and systematic 

inistration. 

The Chinese agitators complain because they 

taxes in the foreign settlements and have no 

ice in their government. Although the Chinese 
ime into the foreign settlements voluntarily, and 

hough there is little, if any, representative gov- 
nment in any of the Chinese governed cities in 
China, nevertheless, the foreign settlement at 
Shanghai is recognizing the demand of the Chinese 

idents in the settlement for a voice in its gov- 
ernment, 

Customs. The Chinese politicians have complained 

they could not revise their Customs Tariff 
without the unanimous consent of all the Powers 
vith which they had treaties. Nations cannot dis- 
regard their treaties any more than individuals can 
ignore private agreements. The very object of the 
Tariff Conference was to revise the treaties the 
several Powers have with China. Had the Special 

nference been carried to a conclusion the cause 
that criticism would have been entirely removed. 
was the repeatedly expressed intention of the 
ign Powers not only to agree upon a tariff 
dule which would give China all of the tariff 
the traffic would bear, but they also agreed to in- 
clude in a treaty to be evolved at the Conference a 
ision, among others, that China should have 
plete tariff autonomy on January 1, 1929, China 
at the same time agreeing that she would abolish 
likin on that date. It is no fault of the Powers that 
the Conference was not concluded and that China 
did not realize her ambition. 

Another complaint is of the administration of 
the Chinese Maritime Customs by a foreign Inspec- 
tor General. It is declared that the revenue is 
seized and subverted to the use of the foreign im- 
perialistic Powers. This assertion has no basis 
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whatever. In 1859 some of the treaty ports then 
open to foreign trade came under the temporary 
supervision of the foreign Powers for the collection 
of war indemnity which the Imperial Government 
could not pay. When the indemnity had been col- 
lected the Chinese Government was surprised at 
the celerity with which so large an amount had 
been received from foreign trade and the Chinese 
invited the temporary foreign supervisors to con- 
tinue the collection of the revenue, which condition 
has obtained thence hitherto. The present Inspec- 
tor General, a British subject, is nevertheless an 
employee of the Chinese Government. A large part 
of China’s indebtedness is secured by the Maritime 
Customs. The Chinese Government has been able 
to place loans upon this security because creditors, 
both foreign and domestic, have confidence in the 
stability of the Customs so long as a foreigner is 
Inspector General and has control of the funds. 
Any one who has made even a casual study of 
China’s financial situation knows that the foreign 
Inspector General of Customs is the only anchor 
between order and absolute financial chaos in China. 
At present there is no Chinese or group of Chinese, 
however strong and well-intentioned they might 
be, who could withstand the importunities of their 
families and their political friends, or resist the 
bayonet of the warlords if the customs funds were 
taken from the control of the foreign Inspector 
General and placed in the hands of Chinese offi- 
cials. If and when that should occur, considering 
conditions in China as they now exist, the security 
back of the loans, domestic and foreign, will be 
gone and the creditors of China who now rely upor 
the Customs for protection will be in the same 
hopeless situation as are China’s unsecured cred- 
itors. It is incomprehensible that any thoughtful 
Chinese citizen would wish to have that condition 
brought about. 

Imperialism. It is said that China suffers from 
“imperialism,” and that it is wrong to maintain 
armed forces upon Chinese soil and gunboats in 
Chinese waters. The policy of the United States 
toward China is not now, and never has been im- 
perialistic. It has always been helpful and sympa- 
thetic. Whatever may have been the attitude of 
some of the Powers in the past, during my resi- 
dence of eleven months in China with constant 
contact with the representatives of all of the for- 
eign Powers, I saw no evidence of any desire to 
aggress upon Chinese territory. All the nations 
want is a peaceful China. The interest of the for- 
eign Powers in China is in the development of their 
trade. Obviously, foreign trade cannot be extended 
into China unless there be peace. The Chinese peo- 
ple have no buying power unless there is peace. 
They have no means of transportation unless their 
railroads are restored and extended. 

No nation, not even the United States, can 
reach the maximum of its prosperity without 
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friendly trade relations with the other nations. 
China needs trade with foreign nations more than 
the foreign nations need trade with China. 

The foreign Powers keep small military forces 
for protection against mob violence only. Consid- 
ering the vast numbers of the Chinese armies, their 
equipment with modern guns, and their acquaint- 
ance with modern methods of warfare, any resist- 
ance, even by the combined forces of the foreign 
Powers in China, would be futile. These small 
military guards protecting the concessions and lega- 
tions do assure the foreigners who are obliged to 
live in China against hysterical mobs. They also 
are a comfort to the Chinese who are terrorized 
by bandits, brigands and uncontrolled soldiers. The 
office which I occupied in Peking was contiguous 
to the Legation Quarter. During the shift of mili- 
tary control of the city in March and April last, 
scores of poor, terrorized Chinese, men, women 
and children, swarmed into this building, as they 
did into every other building in or near the Lega- 
tion Quarter to which they could gain access, and 
remained there for weeks in order that they might 
be protected against the Chinese soldiers and ban- 
dits. 

We read that the gunboats of the United 
States and other foreign Powers are now proceed- 
ing to Hankow. They are going there to protect 
the lives and property of our citizens against mobs 
who have been excited by cries of anti-foreignism 
and anti-Christianity. The crews of these boats 
have no aggressive designs upon Chinese territory 
or property. 

Arms and Munitions. It is said that the foreign 
Powers furnish the Chinese with arms and muni- 
tions and therefore enable the warlords to carry 
on their useless wars. In May, 1919, certain of 
the Powers, including the United States, entered 
into an agreement whereby they undertook to re- 
strain their nationals from exporting into China war 
materials. The Powers generally have lived up to 
the letter and spirit of that agreement. The agree- 
ment, however, does not effectively protect the 
Chinese against themselves. They are able to ob- 
tain arms and munitions from Russia. Sometimes 
when arms are imported into China and are at- 
tempted to be taken through the Customs, they are 
seized and confiscated as contraband, whereupon 
the dominant warlords seize the shipment for their 
own use. Doubtless the Chinese people may be 
powerless to prevent the importation of arms or 
the seizure thereof by the warlords, but this is a 
situation which cannot be charged to the foreign 
Powers. It would be very difficult for the foreign 
Powers to attempt to police so vast a country as 
China against the acquisition of war material. 
Furthermore, the Chinese are rapidly erecting arse- 
nals and munition factories and are not dependent 
upon foreigners for their implements of war. 

I therefore submit that anyone who has inves- 
tigated conditions in China today must conclude 
that extraterritoriality, unequal treaties, imperial- 
ism and the other slogans to which I have referred 
have nothing to do with China’s troubles. These 
catch words are being overworked by the agitators, 
many of whom are bolshevists, the politicians and 
the militarists to conceal from the long-suffering, 
patient and industrious people of China the pathetic 
fact that they are being impoverished and enslaved 











to serve the ambition of the warlords for greed and 
aggrandizement. 

I conceived it to be my duty in China to inves- 
tigate facts. I had no job to preserve, no ambi- 
tion to promote, no propaganda to spread or to 
fortify. In my work I was given every assistance 
by the Secretary of State. My colleague in the 
Tariff Conference, the American Minister to China, 
Mr. John Van A. MacMurray, has spent his life 
in a study of China and our relations in the Far 
Fast. Before becoming Minister to China he had 
been Counsellor of our Legations in China and in 
Japan and was the head of the Far Eastern Divi- 
sion in the office of the Secretary of State. My 
other associates were men of unusual ability and 
qualifications for their work, Mr. Mahlon F. Per- 
kins, for thirteen years in the Consular service in 
China; Mr. Frank P. Lockhart, now Consul-General 
at Hankow and for many years associated with the 
Far Eastern Division of the Department of State; 
Mr. Joseph E. Jacobs, a Consul in China for twelve 
years, and than whom no one knows more about 
extraterritoriality and the administration of jus- 
tice in China; Mr. A. H. Evans, Assistant Com- 
mercial Attaché in Peking, and Dr. Stanley K. 
Hornbeck, head of the Department of the Far East 
at Harvard University. Dr. Hornbeck has lived 
for several years in China and has made the study 
of China’s problems his life work. In addition, | 
had the benefit of the experience and advice of Mr. 
Nelson Trusler Johnson, now the efficient head of 
the Far Eastern Division of the State Department. 

He would be a poor representative of the 
United States and a worse friend of China who 
permitted his emotions, aroused by the conditions 
now prevailing in China, to bias his judgment of 
the facts. 

One of the big world problems of today is 
what can be done to help rescue the Chinese peo- 
ple from the enslavement of the warlords and to 
bring order out of the existing chaos. He who 
could prescribe a panacea for all the ills from which 
China now suffers would be the greatest patholo- 
gist the world has ever seen. I can write no pre- 
scription. In the solution of this problem as in 
that of any other difficult question, we must com- 
mence with a knowledge of the facts and not rely 
upon false premises, if we hope to arrive at an accu- 
rate conclusion. 

The United States and the other Powers have 
done everything they could do to carry out the 
letter and spirit of the Washington Treaty, respect- 
ing the Tariff Conference and the Resolution about 
extraterritoriality. The work of the Extraterritori- 
ality Commission is completed; that of the Tariff 
Conference is unfinished because of the conditions 
I have attempted to describe. 

With conditions in China continuously chang- 
ing it would seem to be quite impossible for us to 
adopt an inflexible, definite program concerning 
China. Under our scheme of Government the re- 
sponsibility for our relations with China rests pri- 
marily upon the President and the Secretary of 
State. They are entirely familiar with the situ- 
ation as it now exists and have the means of keep- 
ing in touch with conditions as they change. I have 
an abiding confidence in their ability and willing- 
ness to discharge that duty wisely and well. 
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Consolidation of Railway Properties 


Editor of the AMERICAN Bar AssociaTION JOURNAL 

I have been reading an article by Mr. Edward C Wade Jr. 

f El Paso, Texas, which appears in the November issue of 
» JouRNAL, and which deals with the subject of consolida- 
of railway properties. 

My attention was particularly attracted to the statement in 
Mr. Wade's article that the Transportation Act of 1920 pro- 

led for compulsory consolidation of railroads. He says: 

“These consolidations were to take place upon mandatory 
lers of the Interstate Commerce Commission.” 

Again, speaking of the amendments which are now pend- 

ng before Congress, he says: 

“The changes proposed will entirely discard for the five- 
ir period the idea of compulsory consolidations. Of 
irse, the amendments contemplate that at the end of the 

-year period the company will return to the principle of 

yulsory consolidation as set forth in the original Act, but 
re is support for the belief that the Act will again be 
nded before the expiration of the period, entirely elimi- 
iting the compulsory feature.’ 

May I venture to point out that this language carries a 

mplete misconception of the terms of the present Act, and 
hat the article is apt to be misleading in that it attempts to 
point out a change in the policy of Congress with respect to 
mpulsory consolidation. 

The fact is that at no time since the passage of the Act has 
it contemplated any provision for compulsory consolidation. 
The language of Section 5 of the Act is in all respects purely 
ermissive. The Act requires the Interstate Commerce Com- 

ion to formulate a plan for the consolidation of all of the 

lroads into a limited number of systems, and provides that 
ipon the completion of the final plan any carriers may con- 
lidate, but that any such consolidation shall be in harmony 


with and in furtherance of the Commission’s plan. Thus any 
group of carriers which may be consolidated in accordance 
with the plan are relieved from the operation of anti-trust laws 


other laws and restrictions, state or federal (Par. 8, 
Transportation Act 1920), and are permitted to con- 
lidate in that manner if they see fit. 
Compulsory consolidation was, indeed, embodied in 
vate bill No. 3288 introduced by Senator Cummins October 
1919. This bill provided for voluntary consolidation at 
tl initiative of the carriers for a period of seven years, and 
after consolidation was to be compulsory through the 
medium of new corporations to be organized under federal 
law to bring about consolidation of any group which might 
t have voluntarily consolidated during the seven-year period. 
bill passed the Senate and went to conference, the House 
ving in the meantime passed H. R. 10453, which latter bill 
uined only a suggestion with respect to consolidation by 
iding that the Commission might, upon application or upon 
wn initiative, order the consolidation of two or more car- 
riers. In conference, the Senate receded from its position 
embodied in the Cummins bill for compulsory consolidation, 
and agreed to substitute a plan of permitting voluntary con- 
sol idation in accordance with the grouping to be made by the 
Commission. (See report in behalf of the House Managers 
n nitted to the House February 8, 1920, by Mr. Esch.) 
ompulsory consolidation was discarded by the conferees 
ecause of constitutional obstacles prevailing in many states 


and of 


pec. 5 
’ 


which it would be necessary for Congress to override in only 


ne possible way, viz., by the creation of federal corporations 
possessing broad powers in eminent domain, and this method 
conferees believed was too new and far-reaching to be 
acceptable to the country at large. This view was expressed 
by the National Association of Railway and Utility Commis- 
ners at the hearings on the house bill, and there were also 
many constitutional lawyers who entertained grave doubts as 
t whether compulsory consolidation could practically be ac- 
complished. 

What the Transportation Act of 1920 actually did, there- 
fore, was, as before stated, to let down the bars by removing 
all existing restraints and prohibitions, whether by state or 
federal law, so as to permit of voluntary consolidation. Then, 
in order that the public might have a check upon such con- 
solidations, it was provided that they should take place only 
in accordance with the Commission's plan. The experience 
of the Commission, however, in attempting to formulate a plan 
for grouping all of the railroads in continental United States 
into a limited number of systems found it impractical from 
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the standpoint of actual results. The statements and arguments 
presented at the extensive hearings before Commissioner Hall 
demonstrated the impossibility of ever formulating a plan 
which, as to any given group, would meet the views of the 
management of the roads, the security holders of the com- 
panies, the localities which would be thereby affected, and all 
the other conflicting interests involved. It must be borne in 
mind that under the terms of the Act the consolidation plan 
could only become effective as to any group of carriers by 
voluntary action on the part of the directors and stockholders 
of such carriers. It soon became apparent that any plan 
adopted by the Commission which had in contemplation the 
disrupting of existing intercorporate relationships and financial 
affiliations would be unacceptable to those upon whose volun- 
tary action the carrying out of such grouping must depend. 

I venture the assertion, therefore, that the amendments 
now pending before Congress are not designed, as Mr. Wade 
seems to think, to remove the compulsory feature of consolida- 
tion, but that the purpose is rather to eliminate the rigidity 
in the present statute and provide for greater elasticity in 
effecting voluntary consolidation. As the law now is, any 
consolidation which requires administrative approval must be 
made in accordance with the administrative plan. In other 
words, the yardstick of the Commission’s grouping must be 
applied to any voluntary consolidation which is to be brought 
This has been shown to be illogical and impracticable 
in actual operation. The need, therefore, if consolidation is to 
be encouraged by Congress, is for an amendment to the present 
Act which will permit of any practical grouping which can be 
worked out by the responsible management of the roads, and 
which may be found by the Commission to be in the public 
interest. it is my thought that the Interstate Commerce Com- 
mission is not seeking “to side-step credit for the authorship 
of the Transportation Act of 1920” as suggested by Mr. Wade, 
but that it is seeking to assist Congress in working out a more 
practical method of authorizing consolidations on the assump- 
tion that it is still the policy of Congress to permit, under 
proper safeguards, many consolidations which under the old 
restrictive policy of the anti-trust laws would be deemed 
unlawful. 

As I interpret the statement of Chairman Eastman before 
the Senate Committee on Interstate Commerce, it goes no 
further than to say that the Commission is not at this time 
convinced that any immediate wholesale grouping within a 
short period of time is necessarily in the public interest, and 
that the advantages of such grouping have been somewhat 
exaggerated. I have no doubt, however, that the Commission 
is willing that single consolidations should be permitted under 
its scrutiny and subject to its findings as to public convenience 
and necessity. Such, it is my understanding, is the intention 
of the amendments now pending before Congress. 

Ray W. Crarx. 
Madison, Wis., Nov. 26. 


The Public Defender 


Editor AMERICAN Bar ASSOCIATION JOURNAL: 

It is gratifying to know that the movement to establish the 
office of Public Defender to represent indigent persons—which 
has encountered much opposition from Bar Associations and 
lawyers generally for many years past—is now on its way to 
successful culmination. 

Recent developments in aid of the Public Defender project 
have been most significant and indicate that the Public De 
fender is likely to become a part of our system of criminal 
law in the near future—following the example set in Los 
Angeles and in other American communities. 

The National Crime Commission through its Sub-Com- 
mittee on Criminal Procedure and Judicial Administration, of 
which ex-Governor Herbert S. Hadley is Chairman, among 
other things, recommended recently that a Public Defender 
be created to insure that an indigent defendant be represented 
by competent counsel. 

Chief Justice Taft, in his Preface to a 
“Growth of Legal Aid Work in the United 
the United States Labor Department, stated: 

“I think that we shall have to come, and ought to come, 
to the creation in every criminal court of the office of Public 
Defender, and that he should be paid out of the treasury of 
the county or the State.” 

In view of the foregoing recommendations it can no 
longer be urged successfully that the Public Defender proposal 


amphlet entitled 
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possesses a mere sentimental appeal, sponsored by over-zealous 
reformers, but that it is based on the spirit of fundamental 
justice to those accused persons, who because of their poverty, 
are denied their constitutional right to a fair trial. 

The criminal law must be so amended that the poor and 
helpless defendant shall be accorded the same right to an 
adequate legal defense as is accorded to the wealthy malefac- 
tor. No one should be compelled to suffer because of his race, 
creed or poverty. The system of “assigned counsel” should 
give way to the more enlightened system of public defense 
to those who are unable to properly defend themselves. 

The trial of a criminal case should be an impartial search 
for the truth, rather than a battle of wits between opposing 
counsel. The office of Public Defender is sanctioned by his- 
torical precedent and human experience. It is justified from 
the standpoint of justice, efficiency and economy. 

The writer's Public Defender Bill which has been intro- 
duced annually in the New York legislature for the past 14 
years will be re-introduced next year, and a vigorous effort 
will be made to pass the Bill. 

It is hoped—in view of the powerful support given to 
the Public Defender proposal by the recommendations re- 
ferred to—that the necessary legislation will be enacted. 

Mayer C. GotpMAN. 
New York City, Nov. 12. 


Simplified Procedure in Kansas 


Editor of the AMericaN Bar ASSOCIATION JOURNAL: 

The topic of changing our legal procedure has engaged 
the Washington County Bar Association at Bartlesville, Okla- 
homa, with almost a year of turbulent inroads into our present 
shortcomings as well as the difficulties of a shift. Some there 
were, the younger members, it would seem of this group of 
sixty-odd barristers,—those not yet fully initiated into the 
mysteries of the Petti-Fog, and especially after a motion day 
when Dilatory or Technical had prevailed over their side, 
to-wit: Meritorious,—who would arise fully armed to declare 
the certain and immediate doom for all and sundry of the 
legal profession, when society, held back too long from its goal 
of justice, like a meandering stream, by the hindering banks 
and retarding flotsam of legal delay, would in its ultimate need 
cut through the neck of the meander and leave the Court and 
lawyer stranded high and dry as a relic of historical growth 
utterly out of tune with Twentieth Century directness. The 
older professionals, then, like Omar, would argue “about it 
and about,” and week after week, on Saturday noons, the feud 
was fueled—all very stimulating as well as entertaining. 

About the finest work of art contributed to the melee 
was unconsciously submitted by an outsider, who with his mild 
irony of the stream of Justice will cause smiles and frets for 
every conscientious lawyer. It is the story of a poor debtor’s 
court in our neighboring state of Kansas, and constitutes a 
critical diary and resumé of its practicality, written by the 
Court itself. We believe it may presage more than super- 
ficially appears. Here it is. 


Bartlesville, Okla. 


“Yes, sir, I have quite a curious court here—not an extra 
legal court as you call it but rather irregular and, I some- 
times fear, an extra constitutional court. It was created by the 
Kansas Legislature some years ago, and a Universalist preacher 
made judge of it in Wichita. One day he walked away and 
took the court with him; that is, he took the docket with him, 
which was all that was left of the Court. 

“The law remained dormant for about ten years and until 
about a year ago. It was then that the city government of Wichita 
took a notion to revive it and without my knowledge or con- 
sent appointed me the judge of it for the stated reason, accord- 
ing to the record, that I was a man of integrity—how much 
was not stated—and had a sympathetic interest in the poor. 

“During all of my life I have had a passion for non- 
remunerative public service and as the office of judge in the 
court in question has no means of contact with either salary or 
fees, the appointment appealed to me and I accepted it. 

“I am not a lawyer of course. If I were I need not tell 
you that I would be unwilling to work without hope of a fee. 
I have none of the accoutrements of a court about me. The 
head of the municipal law department was very insistent upon 
purchasing a new codification of the Kansas statutes for me, 
but that would be, to my mind at least, an unpardonable ex- 
travagance and an unnecessary burden on the groaning tax- 
payer, and I said, “Nay, nay, Mr. Foulston.” Several good 
men of somber raiment and spectacled ladies of the Funda- 
mental type offered to adorn the court with a Holy Bible, but 
as this Court does not believe in profaning the name of God 


Frank Bacon. 


or in jeopardizing a litigant’s eternal peace by perjury in His 
name I declined every such offer, with courtesy of course. 

“This court is not handicapped by any traditions of the 
past. It has had no past. It is influenced only by the prac- 
ticalities of the present. It has no dignity and does not 
want any. It has no respect for formalities. Its procedure is 
conducted entirely in the Kansas language and no antique 
Latin terminology is indulged in. Although it has a home in 
the city building it is inclined to vagrancy as to time and 
place. It deals with the outraged rights of the poor altogether 
—the men and women who have to work for an humble 
stipend. Therefore and for the benevolent purpose of not in- 
terfering with the daily toil of its patrons it hears cases at such 
times and places as will best suit their convenience. If one 
cannot come in the daytime I hold court for their convenience 
at my home after supper, in the library if the evening is cold 
or on the porch or under a shade tree if the evening is hot. If 
any party to the suit is situated in such a way that he cannot 
come to my house I go to his house and hold court there. A 
few days ago, for instance, the Defendant in a case was the 
owner of a one-man cafe who had been sued by a former 
waiter for seven dollars. The Defendant’s wife was a ma- 
terial witness anti as she was the only cook and dishwasher 
of the establishment I held court in her kitchen for her con- 
venience and she gave in her testimony with intelligent brevity 
while cooking a short order for a policeman. 

“The jurisdiction of the Court is limited to the City of 
Wichita and to sums of money not to exceed twenty dollars. 
I have had a case involving only seventy-three cents and had a 
case this very day involving only eighty cents. I listen to the 
smallest claim as attentively as I do the larger ones; for, after 
all, the strength of a court is derived from the confidence of 
the people in the interest the judge takes in the cases before 
him. I have no court officers and the necessary service is 
performed through the mail or over the telephone. Some- 
times I take testimony over the phone and it is very often 
more satisfactory than if it were given in person before the 
court. When T give a judgment and it is not paid I send it 
to the clerk of the district court and it is recorded there and 
executed in the same way that judgments of any branch of that 
court are recorded and executed. 

“A regular attorney such as you are and such as Mr 
Hawkes is—as I well know—might be astonished at this pro- 
cedure but it works remarkably well. As a matter of fact you 
are apt to say that the whole thing is a bluff but if it is—and 
I sometimes think it is myself—it is a benevolent bluff and 
accomplishes great good in the community. Some day some 
lawyer will attack the whole matter and when he does the 
court may go to smithereens. I have forgotten to say that no 
lawyer is admitted to the court except as a spectator, or, if he 
doesn’t pay his small debts, as a defendant. The law makes pro- 
vision for appeals to the higher courts for the defendant 
only. The plaintiff cannot take an appeal. If the defendant 
gives notice of an appeal to a higher court he is required to 
put up a bond for costs and for a fifteen dollar attorney fee 
for the plaintiff if the case ultimately goes against him. I 
have had about three hundred cases during the year and as 
yet no appeal has been taken. 

“The court is an informal institution and gives the widest 
latitude to the vocal energies of the parties involved in trouble 
before it. They can talk their heads off without any challenge 
whatever as to the relevancy of their questions and answers. 
And above all, there is no fear of being mulcted for con- 
tempt. The court has an idea that if litigants are allowed to 
talk with considerable liberty the sooner they will get what 
they think of each other out of their system, the easier it 
will be to effect a conciliation between them; for this court 
believes in conciliation. Recently a piano tuner lost a shirt 
of quality becoming his dealings with high brow customers, in 
the laundry and sued for compensation for his loss. The 
court’s judgment was that the laundry should give him a 
shirt of equal value and that he, in return, upon getting such 
shirt should continue his patronage with the laundry. The 
suggestion was alike pleasing to both sides and they readily 
agreed to the settlement. Each went away satisfied and pro- 
claiming the judge a second Solomon. 

“The court understands the value of time and asks no ques- 
tions such as ‘what’s your name, where do you live, how old 
are you, are you married or single, and so forth.’ It finds out 
before it dockets a case all such necessary information. It 
opens the proceedings by asking the defendant if he owes the 
plaintiff the sum claimed. With the answer to that the issue !5 
made. If he does owe and shows that he can’t pay the court 
states the terms upon which he must pay, adopting the install- 
ment plan, and that is the end of the matter. It works well. 
Many cases are brought by servant girls or “maids” as they are 
called now-a-days. This brings many phases of domestic life 
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before the court. If the girl quit her job, leaving the supper 
dishes unwashed, the court docks her a reasonable sum as ex- 
emplary punishment for her neglect. If a mistress causes the 
servant to do extra work the court penalizes her with a reason- 
able additional sum as exemplary punishment for her offense. 
he court thinks of nothing but justice and doesn’t care a hang 

what the law says about the matter. It holds that justice is 
a divine virtue and that man made laws cannot be allowed to 
hinder or obstruct its application. The court’s theory is that 
what is right is always good law. 

“The court is independent. It has no fear of impeachment. 
It trembles not in anticipation of the next election, for it is 
not elective. It cares nothing at all about reappointment; for 
there is no salary to lose or anything else but personal incon- 
venience. In a sense the court is mine and mine only. It 
pays no attention whatever to anybody else and nobody else 

pt litigants pays any attention to it. It deals altogether, 
as | have said, with the poor who, by the way, and contrary 
to more or less general accepted fiction, are not always honest. 
There are a lot of scallawags amongst the poor and I have to 
keep an attentive eye upon many of them. I could tell you a 
lot more about my court but I do not care to weary you. 
get my telephone free and enough postage stamps to transact 
the business of the court and that is all. 

Sincerely, 
Davin D. Leany.” 


Unapprehended and Unpunished Offenders 

R OF THE AMERICAN Bar ASSOCIATION JOURNAL: 

1 Chancellor Hadley’s report upon the proposed code of 
Criminal procedure, submitted by him on behalf of the 
National Crime Commission and printed in the October num- 
ber of the Journal, there appears (p. 691) the following state- 


Many causes have contributed to the result that 90 per 
( f those guilty of committing major crimes in this country 
are not apprehended and punished. Many causes contribute 
result that approximately 75 per cent of those appre- 
hended and prosecuted for major crimes escape the minimum 
hment provided by law.” 
terribly important, if true! We all agree that 
uuntry has a larger volume of crime than any civilized 
country ought to have. To combat the evil it is important 
that those who scientifically work on the various problems 
which we briefly call “crime” should have a dependable quanti- 
tative basis. Therefore, it makes a profound difference whether 
ellor Hadley’s quoted statement has a statistical founda- 
or is merely a rhetorical way of expressing a common 
rn over undue criminality. We happen to be engaged 
upon a survey of crime in Boston and are therefore peculiarly 
nterested in the sources which underlie Chancellor Hadley’s 
statement. For one of the difficulties presented by such a 
survey is the ascertainment of comparable data concerning the 
lume of crime at different periods in Boston’s history. 
Similar problems must confront other investigators in other 
The profession generally is interested. We therefore 
venture to express the hope that Chancellor Hadley will convey 
through your columns a specific statement of the sources on 
which he relies for the percentages of unapprehended and 
unpunished offenders widely disseminated through the columns 
f your paper in the October number. 
Fevrx FRANKFURTER. 
Sam B. WARNER. 


This is 


Law School of Harvard University, 
’ October, 1926. 


Methods at Yale Law School 
THE AMERICAN BAR ASSOCIATION JOURNAL: 
n the October number of the Journal I was very much 
nterested in an article by Hon. Robert Hale with reference 
the teaching of law at Oxford University. This teaching is 
compared with that given at the Harvard law school and the 
auth r to some extent favors the Oxford method in that it 
does not follow the strict case system and stimulates individual 
thinking. 
, he Harvard law school has had and still has teachers of 
legal pre-eminence and its reputation is well deserved, but a 
great part of this reputation is founded upon the success of 
men who graduated in that school from twenty to thirty years 
#g0. Very few people outside of the law teaching profession 
realize that the Yale law school has ushered in a new era in 
the teaching of law. Professor Langdell came down from 
Narvard to deliver us a lecture once and the Yale system of 
terruptions from the floor and free for all debate confused 
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him so that he had to state that he was not used to this kind 
of class room work and that we would have to pardon him and 
allow him to finish his lecture in his accustomed manner. This 
incident reflected the daily procedure in the class rooms of 
Professor Cook, Professor Corbin and others, and only those 
who have been through it can have any idea of the mental 
vigilance it requires and the clearness and thoroughness of the 
kind of education it gives. They have a saying at the Yale 
law school that it is almost impossible to teach anybody law, 
that law has to be learned when one gets into the general 
practice, but that the Yale law school will certainly give you 
a legal mind if you are able to live through the course. With 
all due respect to Oxford and its system of instruction, I can- 
not believe that it can be any better than that given by the 
modern teachers at the Yale law school, particularly by Pro- 
fessor Cook and Professor Corbin. It is worth the time of 
any busy lawyer just to go there and sit through one of their 
classes and to see how impossible it is for any mere parrot 
learning and memory to get by. It is the firm belief of hun- 
dreds of us that when the men who have graduated from the 
Yale law school in the last fifteen years have time to make 
their mark that the reputation of the Yale law school will 
become what we think the law school itself now is—the best 
law school in the world for those who can live through it. 
Oxford, Miss., Nov. 1. Puit Stone. 


Report on Radio Legistation 

(Continued from page 848) 
the legislation therefore should create a compensation board 
to administer these provisions. “The Committees is moved to 
urge these provisions,” the report continues, “because it desires 
to. see a statute that will be clearly constitutional put on the 
books, because the listening public will be benefitted by having 
fewer and better stations, because interference will be reduced 
to a minimum and because the present situation can only be 
dealt with adequately by limiting the number of licenses.” The 
report continues: 

“The Committee believes its suggestion is sound in law 
for the following reasons: 

“(a) The 1912 statute permitted every one to obtain a 
license. 

“As we have stated above, the Secretary had no dis- 
cretionary power and he could be mandamused to compel the 
issuance of a license. The licenses were not for any stated 
term and could be revoked only for cause. The companies 
with established businesses under such a situation had a right 
to believe that their investments could not be destroyed by the 
mere repeal of the 1912 law. 

“(b) The situation is not analogous to the destruction of 
property rights involved in the passage of the prohibition laws, 
because in that case there were very large moral and police 
questions, and besides the laws were only passed after the 
Constitution itself had been amended 

“(c) The obligation of the federal government to pay 
just compensation for closing an existing radio station was 
recognized in the joint resolution of July 16, 1918, which per- 
mitted the President to take over radio stations during the 
time of war, but only upon payment of just compensation. It 
is to be noted that even when this power was repealed on 
July 11, 1919, the compensation provisions were specifically 
continued. 

“(d) The Committee sees no newer constitutional author- 
ity for depriving the citizens of property rights under the pend- 
ing. legislation than was included under the 1912 legislation. 

“(e) The closing of stations by mere refusal to issue 
new licenses under the new legislation would be an indirect 
method of attempting to accomplish a beneficial result that 
ao better be dealt with directly and by specific authority of 
aw. 

“(f) The suggestion is entirely in accordance with 
Chancellor Wilson’s decision in the Chicago Tribune case. 

“(g) The Secretary or the commission will avoid ex- 
tended litigation and be able to procure advantageous results 
more promptly if he or it has the right and the obligation to 
pay compensation to the stations which are closed. 

“(h) The suggestion seems to us eminently fair and must 
appeal to the general public, to the stations which are 
closed and to the stations which are permitted to continue to 
operate, as being reasonable and just. 

“In making this suggestion we are not unaware of the fact 
that the licensees who are permitted to continue will altogether 
have complete use of the channels of radio communication, to 
the exclusion of all others. We do not fear a criticism of a 
monopoly where there are three or four hundred different 
parties enjoying the monopoly.” 
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Illinois 





Mid-Winter Meeting Illinois State Bar 

Under the customary annual pro- 
gram for the Illinois State Bar Asso- 
ciation all Committee Chairmen are ex- 
pected to appear before the Board of 
Governors at a September meeting when 
the work of the respective committees is 
gone over and talks given as to the 
scope of the work of each committee 
for the year. During the Thanksgiving 
Holidays a meeting of the entire mem- 
bership is held at which the committees, 
through their Chairman, make reports of 
the progress of their work and receive 
suggestions from the membership. The 
committees again report to the Board of 
Governors at a meeting held in Feb- 
ruary and make a final report to the 
membership at the annual meeting in 
June. By this method no committee 
comes to the annual meeting with a 
report of no action taken during the 
year. 

The mid-year meeting for 1926 was 
held at the rooms in the Chicago Bar 
Association Saturday, November 27, 


1926 and the reports of the various com- 
mittees showed a very creditable amount 
of work being done by the Association. 

The outstanding report was that of 
the Law 


Reform Committee which is 


now preparing for the sessions of the 
legislature which will convene in Jan- 
uary. For some time a large majority 
of the lawyers of Illinois have been 
demanding that the rule-making power 
be vested in the Supreme Court. At the 
last legislature a bill giving such power 
passed the Senate and was reported out 


favorably in the House but was lost 
on a test vote in the latter body. The 
bill received support from so many 


sources that its proponents think it will 
eventually become a law in this State. 

An informal luncheon was held in the 
Club Rooms of the Chicago Bar Asso- 
ciation which was attended by the mem- 
bers of the Illinois Supreme Court and 
the afternoon was spent at the Army- 
Navy Football game. 

In the evening the Association ten- 
dered its annual reception and dinner 
to the members of the Supreme Court 
at the Hotel LaSalle. Owing to the 
congested traffic conditions in Chicago 
due to the handling of the immense 
crowd for the football game the attend- 
ance at the dinner was not as large 
as usual but those who did attend were 
rewarded with a most excellent address 
by Chief Justice Clyde E. Stone, “Loy- 
alty to the Law” and an address by 
Honorable Charles S. Whitman, Presi- 
dent of the American Bar Association. 
Five of the members of the Supreme 


Court and their ladies were in attend- 
ance, 

A special luncheon in honor of the 
ladies of the Supreme Court was given 
at noon by Mrs. George H. Wilson, 
wife of the President of the Illinois State 
Bar Association, at the LaSalle Hotel 
and the afternoon was spent by the 
ladies at a matinée and as guests of the 
Association. 

The day spent at the 1926 mid-year 
meeting of the Illinois State Bar Asso- 
ciation was indeed a strenuous one but 
was one of the most successful ever 
held by the Association. 

R. ALLAN STEPHENS, Secretary. 





Indiana 





The Year in Indiana 

(From Indiana Law Journal, November) 

Our records show that over three 
hundred lawyers attended the annual 
meeting at Michigan City July 8-10 
They were met at the station in auto- 
mobiles provided by the Michigan City 
Bar Association and conveyed to the 
hotel where the first session was held. 
After that there was a matter of bust- 
ness sessions for most of the day with 
banquets and sight-seeing tours the rest 
of the time, during a large part of which 
we were the guests of the Michigan City 
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Bar Association. Here was an annual 
ing held in the most delightful sur- 
rounding with the largest attendance in 
ry and with a report of the member- 
ommittee showing a list of new appli- 
ns for membership four times as large 
t of the largest number of new mem- 
ever obtained in any previous 
Added to all of this was a varied 
interesting program with addresses 
I stinguished men on subjects both 
sting and informative. The annual 
meeting made a fitting climax to the 
work of the Indiana State Bar Associa- 
tion during the vear 1925-26, when it is 
say the greatest record of accom- 
nlishment was made of any year in the 
history of the association. Under the 
ship of President Dix and the other 
members of the Board of Man- 
and committees, the Law Journal 
unded and successfully published; 
es] ily through the efforts of Vice- 
President Pickens. The number of new 
members obtained during the year was 
six hundred, while the largest num- 
ber ever obtained in any previous year 
was 160; the work in support of court 
ion in the state was carried on in 
reatly increased scale; and the first 
loped plan for requiring examina- 
ti or admission to the bar was 
worked out by the Board of Managers 
ul the particular direction of James 
M. Ogden. Surely this is a record of 
useful work well done. Those who carry 
work this year have inspiration 
further accomplishments and those 
‘ ave completed their particular of- 
| responsibilities have every cause 
pride in the accomplishment. 
Following are the officers of the In- 
( Bar Association for 1926-27: 
President, William A. Pickens, Indian- 
polis; Vice-President, James A. Van 
isdol, Anderson; Secretary-Treasurer, 
3aker, Indianapolis; Board of 
Managers: William A. Pickens, ex-of- 
( Tames A. Van Osdol, ex-officio; 
Willis E. Roe, East Chicago; James M. 
Ogden, Indianapolis; Frank N. Rich- 
man, Columbus; Joel A. Baker, ex-of- 


€ 


t+ rs 


form Vehicle Act was approved and rec- 
ommended to the Legislature, with the 
suggestion that it be adopted. 

A report was made by Judge Rosseau 
A. Burch of the work of the American 
Law Institute, and the Committee on 
Co-operation with the American Law 
Institute recommended the formation of 
a Section of this Association through 
which it was thought more valuable as- 
sistance could be given to that work. 

The Committee on Incorporation of 
the Bar was continued over with the 
recommendation that they submit a Bill 
to the Association at its next meeting 
in such form as if approved could be 
submitted to the Legislature. 

Dean Arant of the University of Kan- 
sas delivered an address upon the sub- 
ject of “The Requirements for Admis- 
sion to the Bar.” Colonel A. M. Har- 
vey delivered an address upon the sub- 
ject of “Military Law.” Mr. E. R. Sloan 
of Holton, Kansas, read a most inter- 
esting paper on “The Relation of the 
Judicial Council to the Legislature.” The 
principal speaker and guest of the Asso- 
ciation was Dean Henry M. Bates, Dean 
of the University of Michigan Law 
School. He delivered a most interest- 
ing address which was much appreciated 
and enjoyed by the members of the As- 
sociation. 

The banquet on the evening of the 
second day was addressed by William 
F. Gurley of Omaha, Nebraska; Henry 
M. Bates of Ann Arbor, Michigan; 
Douglas Hudson of Ft. Scott, Kansas; 
O. O. Osborn of Stockton, Kansas; 
N. H. Loomis of Omaha, Nebraska; 
H. A. Scandrett of Omaha, Nebraska, 
and E. E, McInnes of Oklahoma City, 
Oklahoma. 

The following were elected officers of 
the Association for the ensuing year: 
Robert Stone, Topeka, President; F. 
Dumont Smith, Hutchinson, Vice-Presi- 
dent; W. E. Stanley, Wichita, Secretary; 
Jas. G. Norton, Wichita, Treasurer. 


W. E. Stantey, Sec. 





Massachusetts 


dent of the Massachusetts Bar Associa- 
tion, will preside. 

After the luncheon, Richard W. Hale, 
Esq., will give a brief address illustrated 
by lantern slides showing “Scenes in 
which Law was practiced in London 
in 1808,” and perhaps other pictures and 
caricatures illustrating legal history. 

Albert Farnsworth, Esq., of Worces- 
ter, will talk informally on “Some As- 
pects of Shay’s Rebellion,” a subject to 
which he has devoted much study. 

Members will have an opportunity to 
see the portrait of Chief Justice Rugg, 
by Hopkinson, which. hangs in the 
Worcester Court House. After the pro- 
ceedings, members are invited to visit 
the American Antiquarian Society which 
contains many portraits, prints, docu- 
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chanical Pencil, you can now buy the 
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Kansas 








Kansas Bar Calls for Judicial Council 
The Forty-fourth Annual Meeting of 
e Bar Association of the State of Kan- 

s held at Topeka on November 
12th and 13th, with nearly 400 members 

I endance. 

neeting was marked by the adop- 

f several important measures upon 
the Bar Association of the State 
ttempting to secure action by the 

Legislature. The President, Charles L. 
Hunt of Concordia, Kansas, directed 
s address to the value and conse- 
ences to both the Legislature and the 

of the State of the organization 

udicial Council. A Special Com- 

mutt appointed at the last meeting 
favorable report upon the 
judicial Council and after a very thor- 


sl 


ough and exhaustive discussion the 
‘ommittee was authorized to draft a 
Bill creating a Judicial Council for Kan- 
sas ior submission to the Legislature 
at its session in January. 

Upon the recommendation of the Com- 


mitt 


n Uniform State Laws, the Uni- 


Massachusetts Bar Plans 


The 17th annual meeting of the 
Massachusetts Bar Association will be 
held in Worcester, Saturday, Dec. 18, 
1926, in the Chamber of Commerce 
Building at 11 a. m. for election of of- 
ficers, the consideration of reports of 
committees, and such other matters as 
may properly come before the meeting, 
says the official notice sent out by Secre- 
tary F. W. Grinnell. After the regu- 
lar business of the meeting the recom- 
mendations in the Second Report of the 
Judicial Council will be discussed. This 
report was filed with the Governor on 
December ist, 1926. Reprints, bound 
up in the special December number of 
the Massachueetts Law Quarterly, will 
be mailed to members of the association 
forthwith in order that they may have 
an opportunity to read it before the 
meeting. 

The Worcester County Bar Associa- 
tion has cordially invited the members 
of the Massachusetts Bar Association to 
be its guest at luncheon at 1 p. m. The 


luncheon will be served in the Hotel 
Bancroft. 
Hon. Franklin G. Fessenden, Presi- 


14 REASONS 


Why we guarantee 
The COMBO. 


The Famous 14 Points 
Pen and Pencil in one holder. 
SOLID 14 kt. Gold Point. 
» Hard Iridium Nib, Lifelong wear. 
Solid gold strata trimmings. 
Never clogs—always ready. 
- Master feed—prevents leakage. 
Ladder feed—no blotting. 
Self-filling; self-cleaning. 
Leads propel, expel, repel. 
Air-tight chamber prevents dry 
e it. ways ready to write. 
Unbreakable Cap. 
+ 30-Day trial offer. 
- Lifetime Guarantee. 

Pr quality th +, 


Free $1.00 Coupon 


This coupon and $4 entitles you to a $85 COMBO. 
Dealers are authorized to honor this coupon. 


COMBO PEN CO., Park Row Bldg., N. Y. C. 


ere eet eee 


COMB® PEN COMPANY, Park Row Bidg. 

Dept,19 New York | 

Please” send » COMBO. ‘Men's 1 Ledie’ © | 
Red () Black (). I enclose $4 (check, money order, 

| stamps), or will pay on delivery, plus 15c government 

fee. After 30 days’ trial I may return it for refund if 

| not satisiied. Send also five free coupons, which I may 

| sell or give away. 

I 









- 
SONe Seevds8TMewNe 


See 











AMERICAN Bar ASSOCIATION JOURNAL 





872 


ments and other things of historic inter- 
est. 





Missouri 





Missouri Bar’s Annual Meeting 


The Missouri Bar Association met in 
Kansas City, October ist and 2nd, for 


its forty-fourth annual meeting. There 
was an invocation by the Rt. Rev. 
Thomas F. Lillis, Bishop of Kansas 


City, and addresses of welcome by Hon. 
Albert I. Beach, Mayor of Kansas City, 
and John G. Madden, of the Kansas 
City Bar Association. There was next 
a response by Elton L. Marshall, of Chil- 
licothe. The annual address was then 
delivered by John T. Barker. These 
were followed by the committee re- 
ports of the standing committees of the 
Association. Friday afternoon there 
was an address by Hon. Edwin L. Kat- 
zenbach, Attorney-General of New Jer- 
sey. Mr. Katzenbach’s address was en- 
thusiastically received. His theme was 
that many of the most important matters 
in the Constitution of the United States 
have their origin in English common law 
principles. He pointed out specific in- 
stances and urged the necessity of an 
historical interpretation of the Consti 
tution of the United States as opposed 
to a textual interpretation. 

Hon. J. M. Lashly, of the St. Louis 
Bar, read an interesting paper on Legal 
Ethics, strongly condemning unprofes 
sional practices by members of the legal 
profession and made an eloquent plea 
for higher standards and against com- 
mercialism in the legal profession. 

There was a dinner at 6:30 p. m., Fri- 
day, October ist, at the Hotel President, 
given by the members of the Kansas 
City Bar Association to the Missouri 
Bar Association. Short speeches were 


made. Senator James A. Reed made a 
brief speech. He received an enthu- 
siastic applause when he entered the 


room, as did Attorney-General John G. 
Sargent, who arrived from Washington 
during the evening. 

Saturday morning, there was an ad- 
dress by Hon. P. D. Decker, of Joplin, 
former member of Congress from Mis- 
souri. Mr. Decker’s address chiefly 
dealt with the division of power under 
the Constitution of the United States 
and contained a strong argument that 
the separation of powers be maintained 
and that there be no encroachment by 
one branch of the government upon the 
jurisdiction of the others. His address 
was followed by the address of Hon 
John G. Sargent, Attorney-General of 
the United States. General Sargent’s 
address was a strong plea for law en- 
forcement. He argued earnestly and ef- 
fectively for obedience to the Constitu- 
tion, particularly the Eighteenth Amend- 
ment and the Acts of Congress passed 
to enforce that amendment. e ap- 
proached the subject from the standpoint 
of good morals and argued that it was 
the duty of every good citizen to obey 
the law whether he believed in the law 
or not; that as long as the Constitution 
remained, it should be obeyed by every 
good citizen. 

Saturday afternoon, the Association 
listened to an address by Hon. Herbert 
S. Hadley, Chancellor of Washington 
University, and Chairman of the Ex- 
ecutive Committee of the Missouri As- 
sociation for Criminal Justice. He dis- 


cussed numerous proposed changes in 
the criminal law of Missouri. He pointed 
out distressing conditions, so far as 
crime goes in Missouri and other states 
of the Union, and urged that our pro- 
cedure is inadequate and antiquated; 
that it was adopted when conditions were 
totally different and that society today 
requires substantial changes in criminal 
procedure to meet new _ conditions. 
There was also an interesting report by 
former State Senator David M. Proctor 
on Criminal Law. Senator Proctor was 
Chairman of a special committee of the 
Missouri Bar Association which had 
cooperated with the Missouri Associa- 
tion for Criminal Justice. This com- 
mittee made several specific recommen- 
dations for changes in the criminal law. 
The whole subject of crimes and crimi- 
nal conditions was then open for discus- 
sion by the membership. 

The annual dinner was held at 6:30 
Saturday evening at the Muehlebach 
Hotel. There were about four hundred 
in attendance. The principal addresses 
were made by Hon. Paul P. Prosser, of 
the Denver Bar, formerly of the Mis- 
souri Bar. Mr. Prosser’s address was 
an argument for an independent judici- 
ary and he strongly condemned recall 
of Judges and judicial decisions. The 
other address was made by Hon. Arthur 
M. Hyde, of Trenton, former Governor 
of Missouri. Governor Hyde’s address 
chiefly dealt with crime conditions and 
he, too, urged that the legal profession 
of Missouri correct defects in the crimi- 
nal law and the criminal procedure, that 
technicalities be abolished, and that the 
administration of justice be reformed 
to meet new conditions. 

The Association adopted two resolu 
tions of special interest. One was to 
create a committee of fifteen to cooper- 
ate with the legislature in the revision 
of the statutes of Missouri in 1929. 
Missouri revises her statutes every ten 
years and the next revision year is 1929. 
Mr. E. A. Krauthoff, of Kansas City, 
has been named Chairman of the com- 
mittee. The Association also authorized 
its committee on Legal Education and 
Admission to the Bar to present to the 
next legislature a bill conferring upon 
the Supreme Court of Missouri power to 
make rules and regualtions relating to 
the admission to the bar. Under the 
present law, the legislature has pre- 
scribed the requirements. 


Ohio 


Further News of Ohio Annual Meeting 

President Province M. Pogue, in his 
opening remarks at the Annual Meeting 
of The Ohio State Bar Association, 
July 6, 1926, referred briefly to the ap- 
pointment of the Membership com- 
mittee representing the various Appel- 
late Districts, whose work during the 
year resulted in many new applications 
for membership, and, in commenting 
upon coordinating local bar associations 
with the State Association, announced 
that there were now 78 of the 88 coun- 
ties in the state with organized county 
bar associations. He informed the 
Annual Meeting that Preble and Ash- 
land Counties had 100 per cent mem- 
bership in the State Association and 
that in Past President William L. 
Hart’s city of Alliance, every active 
member of the bar was affiliated with 
the State Association. President Pogue 














recommended that the Association 
foster a recodification of the criminal 
laws of the State. 

The report of the Committee on Legal 
Education reviewed the work of the 
American Bar Association, the Carnegie 
Foundation and the Ohio State Bar As- 
sociation with reference to higher re- 
quirements in general learning by can- 
didates for admission to the bar and 
referred to the action of the Supreme 
Court in requiring after October 15, 
1926, one year, and after October 15. 
1927, two years of college work as a 
prerequisite to registration for the study 
of law. 

Chairman Reuel A. Lang of Cleve- 
land, submitted the report of the Com- 
mittee to Assist the American Law In- 
stitute, which recited effort of the Com- 
mittee to get members of the Associa- 
tion to submit their opinions upon the 
Restatements of the Law issued by the 
Institute, and urged all members to 
secure through the Secretary, the 
pamphlets containing the Restatements 
and Commentaries. 

The report of the Committee on 
Americanization was presented by Past 
President William L. Hart of Alliance, 
wherein it was stated that the com- 
mittee had furnished tentative programs 
for patriotic occasions and for instruc- 
tion in the public schools, and supplied 
speakers for organizations desiring ad- 
dresses on patriotic subjects. 

E. C. Stone of Boston, Massachusetts, 
presented a paper entitled, “Some Views 
on Compulsory Automobile Insurance.” 

The Conference of Bar Association 
Delegates was presided over by Chair- 
man George B. Harris of Cleveland, 
who introduced Colonel Thomas F. 
Howe of Chicago, Illinois, who pre- 
sented an address upon “The Practice 
of Law—a Profession or a Business?” 
Walter A. Ryan of Cincinnati, in com- 
menting upon the address, stated that 
the Association in Cincinnati had in- 
duced the automobile club of that city 
to discontinue giving free legal services, 
save in matters affecting its collective 
membership, and that the firm of at- 
torneys representing the club had sev- 
ered their connections. Gilbert Bett- 
man, Dean of the Cincinnati Y. M. C. 
A. Law School, discussed the fourth 
standard of requirements of the Ameri- 
can Bar Association for a recognized 
law school, which required instructors 
to give their entire time to the school, 
which he said would interfere with con- 


ducting night or part-time schools 
should the requirements be _ insisted 
upon. The matter was referred to the 


State Bar Association for reference to 
its Committee on Legal Education for 
consideration and report. 

Officers of the Conference elected for 
the following year are: Chairman of 
the Conference, George B. Harris, 
Cleveland; Vice-Chairman, N. R. Har- 
rington, Bowling Green; Council—2nd 
District, Wilbur E. Benoy of Columbus: 
5th District, Berne Jones of Delaware: 
8th District, Howard A. Couse o! 
Cleveland. 

Chairman Harris in closing the ses- 
sion stated that the creation of the 
Conference had been justified by the 
meetings held and subjects discussed 
since its organization and solicited the 
co-operation of local bar associations, 
particularly with reference to legisla- 
tive matters recommended by the State 
Bar Association. . 

Anthony B. Dunlap of Cincinnati, sub- 
mitted to the Annual Meeting the re- 
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VISIT OF AMERICAN BAR ASSOCIATION 


ENGLAND, SCOTLAND, IRELAND AND FRANCE 


The Committee on Publications of the American Bar Association desires to announce that 
copies of the volume commemorating the visit of the Association to England, Scotland and Ire- 
land and of the volume commemorating the visit of the Association to France are still available 
for subscription by members of the Association, libraries and all other persons or institutions in- 
terested in these publications. Subscriptions may be made for the Britisti or French volumes 
separately or for both volumes and should be sent to Office of Treasurer of the American Bar 
Association, 78 Chapel Street, Albany, New York, together with: check for $5 for each volume 
subscribed for. 

It is hoped by the Committee that the members of the Association who have not as yet pur- 
chased these volumes will avail themselves of this final opportunity to have these books in their 
libraries. It is not proposed toe make any reprints after the present edition is exhausted. An 
outline of the contents of the British volume and the table of contents of the French volume 





follows: 
OUTLINE OF CONTENTS—BRITISH VOLUME 
Autographed portrait of H. M. George V. Eespoactery Remy by Hon. James M. Beck. 
Autographed portrait of President Coolidge Addresses Charles E. Hughes at Westminster Hall, 
Invitation of the Bar and Law Society a "England. Pilgrims Son, and Guildhall. 


Account of events in England, Scotland and Ireland. 


ALSO 
THE FOLLOWING ADDRESSES : 
At Westminster Hall 


SIR PATRICK HASTINGS, The Attorney General. THE a HON. VISCOUNT HALDANE, The Lord High 


SIR ROBERT W. DIBDIN, President of the Law Society. Chane 
THE HON. SIR JAMES AIKINS, President, Canadian Bar MR. SUSTICE SUTHERLAND of the Supreme Court of the 

Association. United States. 

At the Dinners at Gray’s Inn, Lincoln's Inn, Inner Temple, Middle Temple and the Law Society 

THE RT. HON HON. JACOB M. DICKINSON, LORD PHILLIMORE, 

THE EARL OF BIRKENHEAD, DEAN ROSCOE ag HON, i vs ag E. CRANE, 

H. R. a. PRINCE ARTHUR of Con- R. B. BENNETT, HON. HESTER 1 ON 

naug THE HON. MR. yOSti E EV THE Ri HON. § R z, >. "HAZEN, 
THE SION, H. W. NEWLANDS, THE RT. HON. SIR EDWARD CLARKE, LOUIS ST. LAUR INT, 
PAUL D. CRAVATH, ESO., SIR ROBERT W. DIBDIN HON. FREDERICK W. t MANN, 
HON. WM. MARSHALL BULLITT. THE RT. HON. SIR DONALD Macl. EAN, HON. ALTON B. PARKER, 
THE RT. HON. LORD JUSTICE ATKIN, JOHN T. HACKETT, ESQ., THE RT. HON. SIR DOUG HOGG, 
THE HON. MR. JUSTICE RIDDELL, SILAS H. STRAWN, | } SIR LAMING WORTHINGTON-EVANS, 
THE RT. HON. MR. JUSTICE DUFF, HON. R. E. L. SANE THE HON. N. & tae 
R. F. MACSWINNEY, ESO., THE HON. MR. TUSTICE MacDONALD, HON. HENRY W 
THE RT. HON. LORD HEWART, HON. ROBERT von MOSCHZISKER, HON. D. LAWRENCE F GRONER, 
ISAAC PITBLADO, ESQ.., HELM BRUCE, FQ. FRANK H. SCOTT, * 
THE RT. HON. H. H. ASQUITH, THE HON. MR. Pt. 2 TICE MACKENZIE, HON. T. W. Canon oe 
THE HON. N. W. ROWELL, SIR MILES MATTINSON THE HON. MR. ere GREER, 
HON. JAMES M. BECK, MR. JUSTICE SUTHERLAND, HON. ANDREW M. MORRISSEY, 
HON. MOORFIELD STOREY. THE RT. HON. VISCOUNT CAVE, THE RT. HON. SIR JOHN SIMON, 
MAJOR EDGAR BRONSON TOLMAN, THE HON. JOHN B. M. BAXTER, COL. W. N. PONTON 
HON. HENRY L. STIMSON, HON. ARTHUR P. RUGG, HON. T. SCOTT OFFUTT 
LORD SUMNER, HON. J. _ - i COVINGTON, HON. A. J. MONTAGUE, 
SIR ROBERT WALLACE, THE RT. HON THE HON. MR. TOSTICE SHEARMAN, 
STR ROBERT McCALL, VISCOUNT ULLSWATER, 

t the Presentation of the Blackstone Statue 
THE RT. HON. VISCOUNT BALMS 
HON. GEORGE W. WICKERSHAM HON. EDWARD R. 
STR PATRICK HASTINGS ny RT. HON. LORD NUSTICE ATKIN 
























the Lord Mayor’s Bang 
SIR Louis NEWTON, (The Tod} Ms or) 


THE RT. HON. VISCOUNT HALDAN E RT. HON. ae. JUSTICE DUFF 
MR. JUSTICE SANFORD SIR” en”: oe 
THE RT. HON. LORD HEWART HON. FR . REL LOGG 
At ve Manor 
SIR CHARLES C WAKEFIELD 


At the Chapel of *s Inn 
THE RT. REV. HERBERT H. HENSON, D.D., Lord Bishop of Durham 


Eatwrest fom mies & Ge Gs ee S the American Bar Association in London, July 24, 1924 
of Committees on London 











List hy states of Members, and their Relatives end Quscte attending the Landen mesting 
The volume contains approximately 500 pages and 19 including 
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port of the Executive Committee, which 
discussed the membership campaign and 
the method by which it was conducted 
by district subcommitteemen; the satis- 
factory financial condition of the As- 
sociation; the distribution of the Annual 
Proceedings to those only who were in- 
terested enough to request copies; the 
new method of electing officers at an- 
nual meetings; the work of publishing 
the Bulletin, with a note of appreciation 
for the Secretary for his efforts in this 
connection; and a tribute to retiring 
President Province M. Pogue for his 
untiring work in behalf of the Associa- 
tion. 

Chairman Monroe Curtis of Cleve- 
land, in the report of the Committee on 
International Bar Association, recounted 
the visits of the Chairman to Italy, 
France, Germany and England during 
the year and the uniformly favorable 
reaction he found toward the proposi- 
tion of an international bar. The com- 
mittee asked that the committee be con- 
tinued, which was done. 

Past President George B. Harris of 
Cleveland, presented the report of the 
Conference of Bar Association Dele- 
gates of the American Bar Association 
held at Washington in April, where the 
action finally taken declared it to be the 
sense of the Conference that the subject 
of Statutory Organization of the Bar 
was a local matter, to be decided by the 
bars of various states without inter- 
ference from the National organization. 

Constant Southworth of Akron pre- 
sented the report of the Committee on 
Judicial Administration and Legal Re- 
form which dealt solely with the sub- 
ject of recodification of laws. Chairman 
E. J. Marshall of Toledo, and Paul J. 
Bickel of Cleveland, of the Special Com- 
mittee on Recodification of Corporation 
Laws, outlined in detail the procedure 
of the committee and the many prob- 
lems sought to be corrected by the codi- 
fication, and requested that members of 
the bar carefully study the proposed 
act and submit to the special committee 
their suggestions and criticisms during 
the year. On motion, the Committee on 
Revision of Corporation Laws was con- 
tinued and the draft was recommitted 
to the committee for further study and 
revision, with instructions to present a 
final draft to a meeting of the Associa- 
tion to be called by the President. 

Preston W. Thomas, Warden of the 
Ohio Penitentiary, addressed the As- 
sociation upon “Crime and Its Causes.” 

Court of Appeals Judge Manuel Le- 
vine of Cleveland, presented the report 
of the Committee on Legal Aid, which 
reviewed at length the activities in this 
particular of the American Bar Associa- 
age = of the states 


tion, the Bar 

of New York, Illinois, California, Con- 
necticut, Michigan, Pennsylvania, Wis- 
consin and New Jersey, and the status 


of legal aid work in the cities of Cin- 
cinnati, Dayton, Cleveland, Columbus, 
Akron, Toledo and Youngstown, the 
work of the various social agencies, and 
recommended that the Bar Associations 
of Ohio be requested to appoint Stand- 
ing Committes on Legal Aid Work, that 
this Association and the local bar as- 
sociations should assume greater re- 
sponsibility ‘for the maintenance and 
conduct of such work, and in smaller 
communities, where a separate legal aid 
organization could not be had, that the 
Bar Associations take it up. The Com- 
mittee was continued and its recom- 


mendations were adopted. 
Chief 


Justice Lewis Ewbank of the 
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Indiana Supreme Court was introduced 
by Chief Justice C. T. Marshall of the 
Ohio Supreme Court, and addressed the 


Judicial Section upon the subject of 
“The Trial Court.” 

The Judicial Section was also ad- 
dressed by Hon. Luther Day, of Cleve- 
land, on the subject “The Judge and 
Jury.” 

A resolution was presented and re- 
ferred under the Constitution to the 


Committee on Judicial Administration 
and Legal Reform, requesting the Su- 
preme Court of Ohio, when overruling 
motions to certify the record and for 
leave to file petitions in error, to render 
and publish a short and concise opinion, 
giving reasons for its rulings, and the 
vote of the members of the court 
thereupon. 

In the election of officers for the 
years 1926-1927, the Hon, John M. Mc- 

Cabe of Toledo was elected President, 
pr J. L. W. Henney and Marshall G. 
Fenton of Columbus were re-elected 
Secretary and Treasurer respectively. 

Judge James W. Tarbell was unani- 
mously re-elected as Chairman of the 
Judicial Section. 

The Prosecuting Attorneys’ Section 
elected Hon. E. C. Stanton of Cleveland, 
Chairman, Hon. Roy R. Stuart of To- 
ledo, Vice-Chairman and Hon. Albert H. 
Sharer of Dayton as Secretary. 








Miscellaneous 
Miscellaneous 
A pleasant illustration of Bar Asso- 


ciation rapprochement was furnished by 
the banquet tendered on Nov. 16 to Hon. 
W. D. Guthrie, President of the Asso- 
ciation of the City of New York, by the 
Chicago Bar Association. The dis- 
tinguished guest was introduced by 
President Boyden of the Chicago Asso- 
ciation. He delivered an address on 
Bar Associations which was heard with 
pleasure and profit by the large num- 
ber of Chicago lawyers who were pres- 
ent at the function He dealt largely 
with the the work of the New York 
Bar Association. President Guthrie 
was by no means a stranger in Chicago, 
his practice having called him to this 
city on frequent occasions in earlier 
years. 
Executing State Bar Plan 

(From the Morris, Minn., Sun) 

The first distwict bar association to 
be formed in Minnesota under the plan 


outlined at the annual convention of 
the state bar association in Duluth a 
few months ago, was organized at 
Morris Friday. Eighty-five per cent 
of all the attorneys in this judicial dis- 
trict were present. 

The meeting was held at the Com 
mercial club rooms. Articles of asso- 
ciation were adopted closely affiliating 
the new organization with the state bar 
association. The _ following officers 


were elected: 

Frank W. Murphy of Wheaton, presi- 
dent; H .D. Wyvelle of Breckenridge 
vice-president; Carl J. Eastvold of Or- 
tonville, secretary; F. C. Anderson of 
Herman, treasurer. 

L. E. Jones of Breckenridge was 
elected a member of the state govern- 
ing board and Charles R. Houston of 
Wheaton was named delegate to rep- 
resent the district association at the 
next state bar association convention. 

The new association takes in all of 











the Sixteenth Judicial district, and be- 
ing the first of its kind in the state is 
expected to lead the way in the plan 
of making the Minnesota Bar associa- 
tion reach out into every part of the 
state. 

At the 
pointed out 
state were only 


Duluth convention it was 
that the lawyers of the 
loosely bound together 
by their bar association. It lacked 
means of reaching into the smaller 
towns of the state and bringing all the 
lawyers closely into the organization, 
delegates said. The plan of smaller or- 
ganization through the judicial districts 
suggested as a remedy. 


was 

The district organization is to bring 
all the lawyers of the district into its 
organization first and then, through it, 
bring them into closer touch with the 
state association. This organization 
work will be the first undertaking of 
the association just formed here. Later 


it is expected that matters upon which 
the state association wishes to center 
the attention of all the attorneys will 
be handled, in a measure, through the 
district association as a means of reach- 


ing out to the lawyers in the small 
towns. 
Civic Cooperation 
(From Kansas City (Mo.) Journal, 
Sept. 29) 
The Kansas City Bar Association will 


civics department of the Cham- 
Commerce and the Kansas City 


aid the 


ber of 


Public Service institute in drafting a 
permanent registration law for Kansas 
City, it was decided yesterday afternoon 


at a meeting of representatives of the 
three bodies in the Chamber of Com- 
merce 

The bill, as drawn by Dr. Joseph P 
Harris, professor of political science in 
the University of Wisconsin and a rec- 
ognized authority on elections and reg- 


istrations, was discussed at the meeting 
One of the principal features of the 
proposed measure is the economy it 
would effect. It is considered the city 
could save $75,000 annually by its adop 
tion. Other provisions pointed out are 


its ease of 


affords 


the convenience to the voter, 
operation and the protection it 
against fradulent registration. 

The committee appointed by the bar 
association is to work in conjunction with 
the public service institute and _ the 
Chamber of Commerce and consists of 
Charles M. Blackmar, chairman, Fred 
B. Mertsheimer, Robert B. Caldwell 
John B. Gage. 

The bill as finally drafted will be 
presented before the state legislature 
when it meets in January. A _ similar 
bill was introduced last year but failed 
of adoption 

County and District Association 

The Tri-Counties. Bar Association 
(Chicago, Pine and Kanabec Counties. 
Minn.) held its annual meeting at Mora 
on Sept. 16. The following officers were 
elected: J. D. Markham, President; 


S. G. L. Roberts, Vice-President; J. C 
Pope, Treasurer; W. H. Lamson, Sec- 
retary. 

Geo. H. Funk was elected oo 
of the Thurston-Mason (Wash.) County 
Bar Association at a meeting in Sep- 
tember. Other officers elected are: Geo 
F. Yantis, Vice-President; A. W. Tyler, 


Secretary-Treasurer; W. W. Manier and 
Alden C. Bayley, Trustees. 

Judge R. A. ‘Breuer was re-elected 
President, Raymond Cole Secretary and 
Geo. Gove Treasurer of the Bar Asso- 
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ciation of the Thirty-second (Mo.) Dis- 
trict at the annual meeting held at Her- 
mann in September. 

W. L. Knous was elected President of 
the Seventh Judicial District (Colorado) 
Bar Association held at Ouray. Lee 
Burgess of Mesa county was elected 
Vice-President, Millard Fairlamb, of 
Delta county, Secretary, and Ed E. 
Wheeler of Ouray county, treasurer. 

The Sixth Judicial District (Utah) 
Bar Association was recently organ- 
ized at a meeting held at Richfield. At 
the initial meeting a schedule of attor- 
neys’ fees was adopted and passed upon. 
The election of Officers also took place, 
resulting as follows: Henry E. Beal, 
President; Gilbert R. Beebe, county at- 
torney for Piute, First Vice-President; 
T. A. Hunt, Second Vice-President; 
Sterling K. Heppler, Secretary, and 
and Henry D. Hayes, Treasurer. A 
special feature inaugurated at the meet- 
ing was a volunteer service through 
which each member will, at least once 
during the year, address the high schools 
on some constitutional question. 

The First Judicial District (Minn.) 
Bar Association was formed in October. 
Hon. Willard Converse of Dakota 
county was named President, D. C. 
Sheldon of Pine Island, Vice-President; 
C. P. Hall of Red Wing, Secretary, and 
Attorney Stullman of South St. Paul, 
Treasurer. 


The Twelve Commandments 


(From Los Angeles Bas Ass'n. Bulletin, 
November) 

Legal ethics, and, what is even more 
significant, the present-day conception 
as to the particular system of principles 
and rules which should constitute the 
duty of the attorney to his client and 
to society, are not creations of modern 
times. The truth of this proposition is 
emphatically evidenced by a considera- 
tion of the work of St. Alfonso de 
Liguori, whose feast was recently cele 
brated in Rome and Naples. 

Alfonso Maria de Liguori, founder of 
the order of Liguorians or Redemptor- 
ists, was born at Naples in 1696. In 
the early part of his illustrous career, 
he embraced the profession of the law, 
which, however, at the age of twenty- 
eight he relinquished for the purpose 
of devoting himself entirely to a religi- 
ous life. 

It was during his legal activity that 
he formulated twelve commandments 
for lawyers, which, their source being 
unknown, might very readily be sup- 
posed to be extracts from a present- 
day bar association's code of ethics. 

The twelve commandments were: 

1. No lawyers should accept unjust 
cases, for they are pernicious to the con- 
science and to decorum. 

2. The client must not be burdened 
with unfair costs. 

3. A case must not be defended with 
illicit or unjust means. 

4. Clients’ cases must be treated just 
as if they were one’s own cases. 

5. The lawyer must spare no pains 
or time in getting up his case properly. 

6. A lawyer’s delays and neglect 
often damage clients, and when this is 
the case, the lawyer should make 
amends. 

7. The lawyer should ask God for 
help in his defense, for God is the first 
protector of justice. 
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8. No lawyer should accept more 
cases than he can give time to. 

9. Justice and honesty should be like 
the pupils of their eyes to lawyers. 

10. If a lawyer loses a case through 
negligence, he ought to compensate his 
client. 

11. In defending a suit, a lawyer 
ought to be truthful, sincere, respectful 
and logical. 

12. The requisites of a lawyer are 
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wisdom, learning, diligence, truth, fidel- 


ity and sense of justice. 











